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AMENDING SECTION 5 OF THE FEDERAL TRADE COM- 
MISSION ACT, AS AMFNDED, AUTHORIZING RESALE 
PRICE MAINTENANCE (“FAIR TRADE”) 


June 9, 1959.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Harris, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


{To accompany H.R. 1253] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (H.R. 1253) to amend the Federal Trade Commission 
Act, as amended, so as to equalize rights in the distribution of mer- 
chandise identified by a trademark, brand, or trade name, havin 
considered the same, report favorably thereon with amendments an 
recommend that the bill l as amended do pass. 

The amendments are as follows: 

Page 2, immediately after line 12, insert the following paragraph: 


Nothing in this Act shall be construed as meaning that a 
retail distributor is engaged in interstate commerce, or in 
any activity affecting or related to interstate commerce, 
except for purposes of the operation of this section and the 
amendments made by section 2 of this Act. 


Page 4, line 14, strike out “‘(10)’’ and insert in lieu thereof “(11)”. 
Page 6, line 12, strike out ‘‘(10)” and insert in lieu thereof “(11)”. 
Page 9, immediately after line 10, insert the following: 


(10) It shall be a defense to an alleged violation of para- 
graph (7) for a defendant to prove that the person who is 
the proprietor with respect to the merchandise the adver- 
tisement, offer for sale, or sale of which is the basis of the 
alleged violation of paragraph (7), has failed to consistently 
enforce the stipulated or minimum resale price which he has 
established for such merchandise. 


Page 9, line 11, strike out ‘(10)” and insert in lieu thereof “(11)”. 
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Purpose or BILu 


The primary purpose of the reported bill is to enact a Federal fair 
trade law and thereby to protect the small, independent businessman 
from the onslaught of unrestrained cutthroat competition and retalig. 
tory price cutting of the large chain stores, department stores, mail- 
order houses, and discount houses which have been flourishing as a 
result of the breakdown of State resale price maintenance laws com- 
monly known as fair trade laws. 

This proposed Federal fair trade law (pars. (5) through (10) of the 
reported bill) bill) would give the proprietor of a trademark, brand, or 
trade name the option to fair trade his merchandise, if it is in inter. 
state commerce, or held for sale in any State, the District of Columbia, 
and Territory of the United States after moving in interstate com. 
merce, thereby restoring the opportunity to provide for effective resale 
price maintenance in the 16 States where fair trade laws have been 
declared unconstitutional in whole or in part, and creating the oppor- 
tunity for him to provide for resale price maintenance in the States 
of Alaska, Missouri, Texas, and Vermont, and the District of Columbia 
which never enac ted such laws. In the States where there presently 
is an effective fair trade law, the proprietor would have a choice of 
operating under the State or Federal law, or both. 

Another purpose is to recognize and aid in ee ting the legitimate 
interest the proprietor of a trademark, brand, or trade name has in 
stimulating public demand for his identified wierebasiiies through 
effective distribution. Thus, the bill provides that such a proprietor, 
when his merchandise is in free and open competition with articles of 
the same general class produced by others, is deemed to retain a 
proprietary interest in his identified merchandise, after he has sold it 
to distributors, by reason of his interest in the continuing protection of 
the goodwill associated with the trademark, brand, or trade name 
identifying such merchandise. 

This bill will accomplish this purpose by providing a remedy to 
prevent injury and probable destruction to property and property 
rights occasioned by the unfair, deceptive, and unauthorized use of 
the proprietor’s goodwill represente ‘d by his trademark, brand, or trade 
name attached to merchandise in interstate commerce. This premise 
relies for its legal competence on numerous U.S. Supreme Court de- 
cisions, particularly in noo being the Court’s decision in the Old 
Dearborn Co. case (229 U.S. 183, 194), which specifically declares that: 


* * * Appellants own the commodity; they do not own 
the mark or the good will that the mark symbolizes. And 
good will is property in a very real sense, injury to which, 
like i injury to any other species of property, is a proper sub- 
ject for legislation. Good will is a valuable contributing aid 
to business—sometimes the most valuable contributing asset 
of the producer or distributor of commodities. And distine- 
tive trademarks, labels, and brands, are legitimate aids to 
the creation or enlargement of such good will. It is well 
settled that the proprietor of the good will “is entitled to 
protection as against one who attempts to deprive him of the 
benefits resulting from the same, by using his labels and trade- 
mark without his consent and authority. MeLean vy. Fleming 
(96 U.S. 245, 252).” 
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The bill seeks to reaffirm and embrace on the Federal level the con- 
cept of resale price maintenance enacted by 45 of the 49 States ' which 
laws declare it to be in the public interest to protect trademark 
owners, distributors, and the public against injurious and uneconomic 
practices in the distribution of merchandise under a distinguishing 
trademark, brand, or trade name. 


EXPLANATION OF BILL 


The reported bill would make it lawful for a proprietor ? of a trade- 
mark, brand, or trade name, when merchandise identified by this 
trademark, brand, or trade name is in free and open competition with 
articles of the same general class produced by others and when such 
merchandise is in interstate commerce or is held for sale after shipment 
in interstate commerce, to establish and control by notice to his dis- 
tributors schedules of resale prices for such merchandise at any or all 
levels of distribution up to and including the retailer who sells directly 
to the consumer. This legislation is entirely permissive with the 
proprietor of the trademark, brand, or trade name, that is, he may o1 
may not avail himself of the authority granted. 

The price which the proprietor may establish for merchandise identi- 
fied by his trademark, brand, or trade name, at any particular level 
of distribution, may be a stipulated price, which is really the maximum- 
minimum price, or a Minimum price. 

The bill would make it unlawful for a distributor with notice of 
the applicable stipulated ar minimum price on such identified mer- 
chandise to sell, offer to sell, or advertise such merchandise at a 
different or lower price, as the case may be.’ Any person suffering, 
or reasonably anticipating, damage by reason of a violation of a resale 
price established pursuant to this legislation may sue in any State or 
Federal court of competent jurisdiction for damages or injunetive 
relief, or both, and, if he maintains bis cause of action, be entitled to 
recover also the cost of the suit, including a reasonable attorney’s fee. 

The reported bill provides in paragraph (10) that, in addition to 
the other exceptions and defenses as prescribed in paragraph (9), it 
shall be a defense to an alleged violation to prove that the proprietor 
has failed to enforce consistently the stipulated or minimum resale 
price on his identified merchandise. 

The committee in adopting this amendment, which permits a defense 
to be made to a charge of selling merchandise at a price other than 
the fair-trade price’ by showing that the proprietor has failed to 
enforce consistently his fair-trade price for the merchandise, intends 
that the enforcement procedures of a proprietor may take such form 
as is called for by the nature of the merchandise, the mdustry, and 
the violations, so long as these enforcement procedures add up to a 
reasonable and diligent effort on the part of the proprietor in light 
of all of the facts. It is the intention of the committee that the 
factors to be considered in determining whether enforcement. has 





'The only States which have not enacted fair-trade laws are Alaska, Missouri, Texas, and Vermont 
The District of Columbia does not have a fair-trade law but Hawaii does have such a law. 

?A proprietor is defined in this bill as a person who (1) manufactures merchandise identified by his own 
trademark, brand, or trade name; (2) distributes merchandise under his own trademark, brand, or trade 
name; or (3) is specifically granted sole authority by the manufacturer of such merchandise to establish 
within the United States stipulated or minimum resale prices. 

} Exceptions are provided, under certain conditions, in cases of closing out sales, sale of datiaged, defaced, 
or deteriorated merchandise, merchandise sold under court order, merchandise acquired prior to notice of 
any established resale prices and in resale to charitable or religious institutions or to agencies or instrumen- 
talities of Federal or State Governments or political subdivisions thereof. 
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been consistent shall be the same factors as those established in the 
case of General Electric Co. v. R. H. Macy Co. Inc. (103 N.Y.S. 2¢ 
440) where the court stated: 


While this court will not attempt to set forth in detail the 
requirements of a satisfactory future enforcement program, 
or a program generally to entitle a plaintiff to the protection 
of the fair-trade law, certain basic essentials are emphasized 
by the facts of this case. General Electric, as any other 
manufacturer or producer, should— 

(1) Keep itself informed as to price-cutting activities and 
other trends generally known in the industry or trade. 

(2) Close scrutiny should be kept over prior violators and 
appropriate action taken where indicated. 

(3) Investigate and follow up complaints vigorously. 

(4) Enforce fair-trade prices by repeated legal action if 
necessary. 

(5) The enforcement program must be a continuing and 
sustained one, 


The committee does not intend the phrase “to consistently enforce” 
to mean that a proprietor must enforce his fair-trade price in every 
instance, invariably, and without fail, or risk the danger of this 
failure being raised as an adequate defense to other violations. 
A detailed paragraph-by-paragraph explanation of the bill appears 
later in this report. 
ENFORCEMENT 


Several witnesses who testified on this legislation expressed the 
opinion that the Federal Trade Commission might be required to 
enforce the provisions of paragraphs (5) through (10) of section 5(a) 
of the Federal Trade Commission Act which are proposed to be 
added to that act by H.R. 1253. 

Proposed new paragraph (8) provides a civil remedy for individuals 
who suffer or reasonably anticipate damage by reason of a violation 
of a resale price established pursuant to this legislation. The com- 
mittee does not intend the Federal Trade Commission to have any 
authority to enforce compliance with any stipulated or minimum 
resale price established under the proposed new paragraph (6) of the 
Federal Trade Commission Act. 


BACKGROUND INFORMATION 


Some 50 years ago the Supreme Court of the United States rendered 
several decisions in cases * under the Sherman Act and the Federal 
Trade Commission Act which made it clear that where a manufacturer 
maintained the resale prices of his patented, copyrighted, trademarked, 
or otherwise identified goods in interstate commerce by restrictions 
marked on the goods or otherwise communicated to wholesalers or 
retailers, who subsequently held title to the goods, a violation of these 
restrictions did not constitute a cause of action in favor of the manu- 
facturer, either under the common law or under the patent or copy- 
right laws, and further that where a manufacturer maintained the 

4 Dr. Miles Medical Co. v. Park & Sons Co. (220 U.S. 373, decided Apr. 3, 1911); Standard Sanitary Manu- 
Co. v. United States (226 U.S, 20, decided Nov, 18, 1912); Park & Sons Co. v. Hartman (153 Fed, %; 


facturing 
Circuit Court of Appeals, Sixth Circuit, decided Mar. 14, 1907); Bobbs-Merrill Co. v. Straus et al, (210 U.8. 
339, decided June 1, 1908); Bauer & Cie v. O’ Dennell (229 U.S. 1, decided May 26, 1913); etc. 
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resale prices of his identified goods by a system of contracts with his 
dealers or equivalent cooperative methods, those contracts were void, 
and such methods constituted illegal price fixing under the Sherman 
law and the Federal Trade Commission Act. This, in general terms, 
describes the law respecting resale price maintenance as interpreted 
by the Court prior to the enactment of the Miller-T-ydings amendment 
to the Sherman Act and the Federal Trade Commission Act in 1937.° 

Of particular significance in these cases is the Supreme Court’s 
decision in Dr. Miles Medical Co. v. Park & Sons Co.° The Court held 
that resale price maintenance by contract, or any other form, unless 
specifically authorized by statute, constituted a violation of the 
Sherman Act. This decision gave impetus‘to demands for the pas- 
sage of a Federal act legalizing resale price maintenance. 

he first national resale price maintenance bill was introduced in 

the 63d Congress on February 12, 1914, by Representative Raymond 
B. Stevens of New Hampshire.’ Since then, bills on resale price 
maintenance were introduced in every Congress until the 73d Congress. 
In the 73d Congress, the National Industrial Recovery Act was passed 
under which retail codes were adopted establishing resale price mainte- 
nance. Further Federal action on this subject was discontinued for 
the duration of these codes. Following the decision of the U.S. 
Supreme Court declaring the National Industrial Recovery Act to be 
unconstitutional,® Federal legislation to legalize resale price mainte- 
nance contracts was again sought through the Miller-Tydings bill. 

Efforts were also made to enact State laws on resale price mainte- 
nance. The first law resembling the present State resale price main- 
tenance acts of which the Federal Trade Commission has knowledge 
was the so-called Notice Act passed by the New Jersey legislature in 
1916. This act was superseded in New Jersey in 1935 by a standard- 
ized fair trade act.° 

The first State resale price maintenance act now in existence was 
passed by the State of California in 1931. It provided that a manu- 
facturer may establish resale prices on his identified product in intra- 
state commerce. The statute was binding only on those retailers who 
signed an agreement with the manufacturer. The law was com- 
pletely ineffective, since retailers not signing such agreements were 
free to sell the identified product at any price. In 1933, California 
amended its law to provide that an agreement entered into by a manu- 
facturer and one retailer was binding on all other retailers who had 
notice of the agreement. This amendment was the so-called non- 
signer clause, which, in effect, allowed a manufacturer to fix a mini- 
mum resale price for his product regardless of whether or not more 
than one retailer signed an agreement with the manufacturer. Every 
fair trade law thereafter passed by any State contained this non- 
signer clause. By the end of 1936, 14 States had passed such laws. 
These laws were, of course, effective only with respect to sales in intra- 
state commerce. 

In 1937, 28 States enacted fair trade laws. The stimulus to this 
legislation was due, in part, to a decision of the U.S. Supreme Court 





§ Public Law 314, 75th Cong. (H.R. 7472), an act to provide additional revenue for the District of Co- 
lumbia, and for other purposes. 

$ 220 U.S. 373, decided Apr. 3, 1911. 

1 H.R. 13305, 63d Congress, ‘‘A bill to prevent discrimination in prices and to provide for publicity of 
Prices to dealers and to the public.” 
* Schecter Poultry Corp, v. U.S., 295 U.S. 495 (1935). 
* Report of the Federal Trade Commission on resale price maintenance 1945, p. 50. 
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in Old Dearborn Distributing Co. v. Seagram-Distillers Corp. (299 US, 
183, decided December 7, 1936), which upheld the constitutionality 
of the Illinois Fair Trade Act, including the nonsigner provision 
thereof, and, in part, to the enactment of the Miller-Tydings amend- 
ment to the Federal antitrust laws in 1937. By 1941, 45 States had 
enacted fair trade laws. The States of Alaska, Missouri, Texas, and 
Vermont, and the District of Columbia never enacted such laws. 

The Miller-Tydings amendment, consisting of two provisos added 
in 1937 (50 Stat. 693) to the first sentence of section 1 of the Sher- 
man Act, provides that that act should not render illegal contracts 
or agreements prescribing minimum resale prices of a commodity 
which bears a trademark, brand, or name of the producer or dis- 
tributor of such commodity and which is in interstate commerce 
and is in free and open competition with commodities of the same 
general class produced or distributed by others, provided that the 
commodity affected was resold in any State that had legalized this 
type of contract or agreement with respect to resales made within 
its boundaries. The Miller-Tydings amendment also provides that 
the making of such contracts or agreements should not constitute an 
unfair method of competition under section 5 of the Federal Trade 
Commission Act. It also contains a specific prohibition against 
horizontal price-fixing contracts or agreements (i.e., contracts or 
agreements between manufacturers or producers or wholesalers or 
retailers in competition with each other). 

In 1951 the Supreme Court of the United States, in the case of 
Schwegmann Bros. v. Calvert Distillers Corp. (341 U.S. 384, decided 
May 21, 1951), held that the Miller-Tydings amendment did not make 
binding upon nonsigners resale prices fixed in contracts under State 
fair trade laws, insofar as interstate commerce was concerned. This 
decision seriously undermined the effectiveness of the Miller-Tydings 
amendment and, in turn, the effectiveness of the fair trade laws enacted 
by 45 States. 

In order to rectify this situation, the McGuire Act (an amendment 
to section 5 of the Federal Trade Commission Act) was enacted in 
1952. It provides that nothing in any of the Federal antitrust acts 
shall render unlawful the nonsigner clause in State fair trade laws or 
the exercise of other rights or remedies under such laws. This aet 
further provides that the application of State fair trade laws to 
interstate transactions shall not constitute a burden on interstate 
sommerce. The purpose of this provision was to remove any obstacle, 
as far as Federal law was concerned, which might stand in the way of a 
broader interpretation of State fair trade laws so as to make them 
applicable to retail transactions and retail advertising crossing State 
limes. The possible existence of such an obstacle was suggested by 
the U.S. Circuit Court of Appeals for the Third Circuit in the decision 
in Sunbeam Corp. v. Wentling (185 Fed. 2d 903, Dec. 8, 1950). 

Since the passage of the McGuire Act, the highest courts of 16 
States have declared their fair trade laws unconstitutional or have 
nullified their effectiveness by holding the nonsigner clause to be 
unconstitutional." 

The operation of State fair trade laws has become largely ineffective 
not only because of the 16 States where the laws have been declared 

10 The highest courts of 14 States have declared the nonsigner clause of their State fair trade acts invalid. 
These States are: Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michi- 


gan, New Mexico, Ohio, Oregon, South Carolina, and West Virginia. 
The highest courts of Nebraska and Utah have declared their entire fair trade acts invalid. 
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unconstitutional and the 4 States and the District of Columbia which 
have no such laws, but also because of a 1957 decision of the U.S. 
Circuit Court of Appeals for the Second Circuit in General Electrie Co. 
y, Masters Mail Order Co. of Washington, D.C., Inc. (244 Fed. 2d 681). 
In this decision the court recognized that the intention of the parties 
verns the time and place of the passage of title between them. 
hus, it is legal for a retailer doing business in a fair trade State (New 
York) to establish an office in a nonfair trade jurisdiction (District 
of Columbia) and from that. office to offer for sale and to sell merchan- 
dise in fair trade States below the prices established for that merchan- 
dise in the fair trade States by means of the parties to the sale agreeing 
to the passage of title in the nonfair trade jurisdiction. 
In the existing situation, many proprietors of nationally advertised 
merchandise have abandoned fair trade as a merchandising policy. 
From this brief history of fair trade, it is clear that the Congress 
has been very conscious of the disastrous effects of unrestrained, cut- 
throat competition in identified merchandise and has, on at least two 
occasions, acted to provide the necessary legislative relief to rectify 
these harmful effects upon our economy. 


NEED FOR LEGISLATION 


The reported bill is essential to the survival of hundreds of thousands 
of small, independent, businessmen—the corner druggist, the grocer, 
the jeweler, the hardware merchant, the electric epplianes dealer, the 
bookstore dealer, etc. 

These small merchants are being hard pressed by competitors 
which sell highly advertised, nationally branded merchandise at very 
low prices, often below cost, in order to drive other merchants out of 
business or which use such merchandise as “‘bait’’ in order to attract 
customers with the hope of selling them other items at high prices. 

While, theoretically, lower prices will enable more customers to buy 
goods, it does not necessarily follow that the lower the selling price, 
the larger will be the volume of sales. The price on an article may 
get so low that the profit in handling it disappears and the distributor 
has no incentive to sell it. 

Nobody moves profitless goods. The opportunity for profit must 
exist in order to create and sustain trade in our free enterprise economy. 
No producer will manufacture an article for long if he cannot make a 
profit. No distributor will have any incentive to sell an article unless 
he can make a profit on it or unless it will induce increased store traffic. 

When a merchant advertises cutrate prices on nationally advertised 
brands not to sell these products as such, but rather to bring customers 
into his store, a practice known as “‘loss-leader”’’ selling, he is debasing 
the national brand. He tricks the consumer into falsely believing that 
all the goods he sells are low priced, whereas actually he makes his 
profit on other goods which carry a normal or higher markup. He 
plays havoc with the distribution system of the popular brands by 
making it impossible for other retailers to make a profit on those 
brands, for when one retailer advertises a popular brand at a cut price, 
other retailers must meet his price or get a reputation for overcharging 
their customers. When everyone is selling a popular brand at retalia- 
tory, cutrate prices, it loses its customer pulling power. It becomes a 
profitless item and the original price-cutter loses all interest_in pro- 
moting or selling it, along with all other retailers. 
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A retailer who has to sell popular brands at such rock bottom prices 
that he can’t make enough to pay his expenses certainly has no in. 
centive to push such brands. He will put them under the counter, or 
stop handling them altogether since the nationally advertised, well. 
known brands are the main source of his income. The small businegs- 
man does not have sufficient reputation or resources to sell unfamiliar 
merchandise to the public. 

Data on retail store bankruptcies submitted to the committee show 
an alarming number of failures among small retailers. In the 5-year 
period 1953-57, 21,228—or 41 percent—of the total bankruptcies 
were classified as small retailers. In 1957 retail failures numbered 
6,895 involving 146,200 retail store closings. Retail failures in 1958 
were the highest by far for any year of the postwar period. A com- 
parison of retail failures between fair trade and nonfair trade States 
in 1953 and in 1957 shows that the increase in retail failures in fair 
trade States was less than for the United States as a whole." 

The small retailer is at a great disadvantage in competing pricewise 
with the big department store, the discount house, the mail-order 
house, the chainstore or supermarket. Looking at the situation ve 
realistically, if a price war should break out the little retailer, the small 
businessman must be the first to die because he lacks the resources to 
endure the financial strain imposed upon him by a price war. The 
giant retailer does have the resources to withstand the strain. He 
also has the ability to recoup losses on nationally advertised merchan- 
dise by selling to customers, attracted to the store by the promise of 
bargains, unfamiliar merchandise on which there is a substantial 
margin of profit. 

Thus we are faced squarely with the proposition that unless the 
small businessman is afforded the opportunity of making a profit b 
enabling him to compete pricewise on nationally advertised, branidall 
merchandise, we shall find ourselves faced in a few years with the 
biggest concentration of retailing in the hands of a few giant corpora- 
tions that this country has ever seen. This trend is clearly evident 
right now. And if we permit this trend to continue the economy of 
this country will suffer. 

The committee is not against big business, chainstores, and depart- 
ment stores operating under our system but we feel that they should 
operate under equitable conditions which permit small business to 
exist in the interest of the public. 

When retaliatory price wars develop and the distributors and dealers 
of merchandise find that they cannot resell at a profit they stop buying. 
This is bound to affect our economy adversely. 

When thousands of small businessmen go out of business the local 
community loses in many ways. It loses tax money and opportunities 
for employment. It loses opportunities for other service trades who 
sell to small business. The elimination of the small businessman 
removes a very vital element of American democracy which rests on 
the fact that the group of local proprietors of small enterprises is a 
principal source of Ysderahin ad support in the necessary operation 
of local, charitable, civic, and other undertakings of the community. 

Manufacturers and distributors of nationally advertised merchan- 
dise need these small retail outlets as well as the large retail outlets in 
order to provide a broad base for the distribution of their products. 





1! Hearings before the Committee on Interstate and Foreign Commerce, House of Representatives, 86th 
Cong., Ist sess., entitled ‘‘Fair Trade, 1959,”’ pp. 536-537. 
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They need that additional volume of sales provided by the small 
retailers to enable them to manufacture and market their merchandise 
at a low enough price to attract the consumer and at the same time 
to provide a margin of profit which will enable the efficient small 
retailer to remain in business. 

We must also recognize the fact that a manufacturer or distributor 
of nationally advertised merchandise may have invested millions of 
dollars in promoting his trademarked or brand-named product. He 
has established his goodwill in his identified merchandise which should 
be protected. Price cutters who take advantage of the wide public 
acceptance of such merchandise and upset and manipulate the market 
for this product are injuring the manufacturer or distributor. 

The reported bill would authorize the proprietor of a trademark, 
brand, or trade name, if he desired to do so, to protect his property 
right by permitting him to establish a stipulated or minimum eS on 
his identified merchandise calculated so as to enable him and all his 
distributors, including the local retailer, to make a reasonable profit. 
It does not guarantee them a profit, of course, but merely offers them 
the assurance that whatever price the proprietor establishes for his 
wholesalers and retailers will be honored. 

Furthermore, in order for the manufacturer or distributor to take 
advantage of this proposed law, the goods he sells must be in free and 
open competition with articles of the same general class produced by 
others. In other words, they must be competitive with similar 
articles on the market. This competition protects the consumer from 
having to pay exorbitantly high prices for fair-traded merchandise 
because the manufacturer must set his price as low as possible in 
order to compete successfully. 

This bill seeks to reaffirm our faith in the benefits of fair and equal 
opportunities in competitive markets, by making available to a 
proprietor of identified merchandise a Federal fair-trade law, modified 
in line with experiences in the marketplace as revealed from the 
operation of the provisions contained in the State fair-trade laws 
enacted by 45 States and Hawaii. 


HEARINGS 


The committee held extensive hearings on fair-trade legislation last 
year and this year extending for a period of 5 days and 8 days, respec- 
tively. Last year’s hearings were on H.R. 10527 and similar bills and 
were conducted by the Subcommittee on Commerce and Finance of 
this committee. This subcommittee improved and strengthened 
H.R. 10527 and reported it favorably to the entire committee. How- 
ever, it was not possible for the entire committee to give full consid- 
eration to this legislation prior to the adjournment of the 85th 
Congress. 

The hearings this year were on H.R. 1253 and similar bills and were 
conducted by the entire committee. This bill, as amended, is sub- 
stantially identical to the bill recommended by the Subcommittee on 
Commerce and Finance in the 85th Congress. 

H.R. 1253 was supported by a great number of trade associations 
and organizations which represent a large segment of wholesalers and 
retailers including druggists, grocers, jewelers, hardware merchants, 
electric appliance dealers, bookstore dealers, sporting goods distrib- 


41365—59——2 
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utors, clothing merchants, photo-equipment stores, etc. It was also 
supported by several prominent manufacturers and economists, 

Those who opposed the legislation were certain executive depart. 
ments and agencies of the Federal Government, the American Farm 
Bureau Federation, the AFL-CIO, Cooperative League of the United 
States, the attorneys general of the States of Vermont and Texas, and 
several prominent attorneys and economists. 


Discussion oF CERTAIN OpsectTions To TxH1s LEGISLATION 


Opponents of this legislation have raised certain objections to this 
bill which will be discussed briefly. 


Allegation of unconstitutionality 


Some of the opponents of this legislation have raised questions ag 
to the constitutionality of the new provisions which it would add to 
section 5 of the Federal Trade Commission Act, alleging that they 
go beyond the limits of the Federal interstate commerce power, con- 
stitute an invalid delegation of legislative power to private persons, 
and violate the due process clause of the fifth amendment. 

However, those who raise these questions have failed to establish 
that they are well founded. 

It is well settled, of course, that a statute is presumed by the courts 
to be constitutional “unless its repugnancy to the Constitution clearly 
appears”’ (Buttfield v. Stranahan, 192 U.S. 470, 492 (1904)). 

his legislation will operate only with respect to merchandise which 
is sold, advertised for sale, or held for sale while in interstate com- 
merce or while held for sale after shipment in interstate commerce. 
It seems clear that its validity cannot successfully be attacked on the 
ground that the subject matter it deals with does not have a sufficient 
concern with or relationship to interstate commerce. The compre- 
hensive and plenary character of the Federal commerce power is too 
well established to require lengthy discussion. 

In United States v. Ferger (250 U.S. 199 (1919)) the Supreme Court, 
in upholding a Federal statute providing for prohibitions and require- 
ments in relation to bills of lading for shipments in interstate com- 
merce, rejected the view that the power of Congress is to be necessarily 
tested by the intrinsic existence of interstate commerce in the particu- 
lar subject dealt with, instead of by the relation of that subject to 
interstate commerce and its effect upon it. The Court (p. 203) said 
that if the Federal commerce power is to exist and be effective it is 
obvious that it— 


must include the authority to deal with obstructions to inter- 
state commerce (Jn re Debs, 158 U.S. 654) and with a host of 
other acts which, because of their relation to and influence upon 
interstate commerce, come within the power of Congress to regu- 
late, although they are not interstate commerce in and of them- 
selves. It would be superfluous to refer to the authorities 
which from the foundation of the Government have measured 
the exertion by Congress of its power to regulate commerce 
by the principle just stated, since the doctrine is elemen- 
tary * * *. [Emphasis supplied.] 


This broad concept of the scope and nature of the Federal commerce 
power has been consistently followed by the Supreme Court in up- 
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holding a large number of Federal regulatory statutes dealing with a 
very wide variety of subjects and problems, (See 11 Am. Jur., 
Commerce, sec. 9.) 

Of particular interest and significance, in relation to the bill which 
is the subject of this report, are recent cases upholding statutes regu- 
lating activities with respect to articles of commerce which are being 
held for sale after shipment in interstate commerce. U.S. v. Sullivan 
(332 U.S. 689 (1948)) and Federal Trade Commission v. Mandel Bros., 
Inc. (79 S. Ct. 818 (1959)). 

The other grounds of attack on the constitutionality of this measure 
already have been, in principle, answered by the Supreme Court in 
the case of Old Dearborn Co. v. Seagram Corp. (299 U.S. 183 (1936)), 
even though that case did not involve a Federal statute. The case 
arose under the fair-trade law of Illinois, which contains a nonsigner 

rovision. The Court upheld the validity of the Illinois fair-trade 
aw against all grounds of attack. 

With regard to the contention that the law provided for an unlawful 
delegation of power to private persons, it said (p. 194): 


We find nothing in this situation to justify the contention 
that there is an unlawful delegation of power to private per- 
sons to control the disposition of the property of others, 
such as was condemned in Hubank v. Richmond (226 U.S. 
137, 143); Seattle Trust Co. v. Roberge (278 U.S. 116, 121- 
122); and Carter v. Carter Coal Co. (298 U.S. 238; 311). In 
those cases the property affected had been acquired without 
any preexisting restriction in respect of its use or disposition. 
The imposition of the restriction in invitum was authorized 
after complete and unrestricted ownership had vested in the 
persons affected. Here, the restriction, already imposed with 
the knowledge of appellants, ran with the acquisition and 
conditioned it. 


The legislation here proposed will apply only where the seller has 
prior notice of the establishment of a stipulated or minimum price. 

The provision of the Illinois law under attack in the Old Dearborn 
case as denying due process of law was section 2 of that act, the 
‘nonsigner’”’ provision, which, in effect, required all retailers in the 
State to conform to a minimum price fixed by contract between the 
manufacturer and any retailer in the State. The court brushed this 
attack aside by saying (p. 194): 


Nor is § 2 so arbitrary, unfair, or wanting in reason as to 
result in a denial of due process. 


The court made it clear that it was the function of the legislature, 
and not of the court, to determine whether it was advisable to permit 
manufacturers to establish resale price maintenance for their identi- 
fied merchandise. The court said (p. 195): 


There is a great body of fact and opinion tending to show 
that price cutting by retail dealers is not only injurious to 
the good will and business of the producer and distributor of 
identified goods, but injurious to the general public as well. 
The evidence to that effect is voluminous; but it would serve 
no useful purpose to review the evidence or to enlarge fur- 
ther upon the subject. True, there is evidence, opinion 
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and argument to the contrary; but it does not concern us to 
determine where the weight lies. We need say no more than 
that the question may be regarded as fairly open to differences 
of opinion. The legislation here in question proceeds upon 
the former and not the latter view; and the legislative deter- 
mination in that respect, in the cireumstances here disclosed, 
is conclusive so far as this court is concerned. Where the 
question of what the facts establish is a fairly debatable one, 
we accept and carry into effect the opinion of the legislature. 
Radice v. New York, 264 U.S. 292, 294; Zahn v. Board of 
Public Works, 274 U.S. 325, 328, and cases cited. 


Unless and until the Supreme Court expresses views which are 
inconsistent with those it expressed in the Old Dearborn case, we must 
assume that the case is still good law. See Norman M. Morris Corpo- 
ration v. Hess Bros., Inc. (243 F. 2d 274, 280 (1957)). 

The view that there is a real and urgent need for legislation of the 
kind here reported has been arrived at only after long and careful 
consideration, not only by Congress but, of course, by the legislatures 
of the States. 

This legislation is actually an effort to reach a result which Congress 
has heretofore twice attempted to reach, without success. The first 
attempt was the enactment in 1937 of the Miller-Tydings amend- 
ment, the purpose of which was to permit the then existing State fair 
trade laws, each of which contained a “‘nonsigner’’ provision, to oper- 
ate notwithstanding the Sherman Antitrust Act. In Schwegnam Bros, 
v. Calvert Corp. (341 U.S. 384 (1951)) the Supreme Court held, as a 
matter of statutory construction, that the Miller-Tydings amendment 
did not waive the Sherman Act so far as the “nonsigner’’ State provi- 
sions were concerned. Since successful operation of the State fair 
trade laws depended upon the effectiveness of the “‘nonsigner’’ provi- 
sions, the Miller-Tydings amendment failed to achieve Congress’ 
objective. 

The second attempt was the enactment in 1952 of the McGuire 
Act amendments to section 5 of the Federal Trade Commission Aet, 
the purpose of which was to cure the defect of the Miller-Tydings 
amendment by making the operation of the Sherman Act and other 
Federal Antitrust Acts inapplicable so far as State ‘‘nonsigner”’ pro- 
visions were concerned. The McGuire Act provisions, for the reasons 
elsewhere stated in this report (primarily the fact the fair trade laws, 
or the “nonsigner’’ provisions thereof, of 16 States have been held 
invalid by State courts) has failed to accomplish the purpose intended 
by Congress. 

In this legislation Congress, therefore, will be taking the position 
for the third time that it is desirable as a matter of national policy 
to have effective fair trade resale price maintenance in order, first to 
enable proprietors of ‘identified’ merchandise to protect their good 
will, and second, to protect small independent businessmen who dis- 
tribute such merchandise from destructive competition. 


Alleged conflict with philosophy of antitrust laws 

Another objection to the bill is the allegation that fair trade is 
inconsistent with the basic philosophy of the antitrust laws. How- 
ever, the proponents contend that the purpose of the State fair trade 
laws and the purpose of this bill is to restrain ruthless commercial 
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behavior which destroys or impedes competition by using superior 
resources to eliminate small competitors. This is one of the basic 
objectives of the antitrust laws. 


Allegation that costs to consumers will increase 

Another objection to the proposed legislation is the allegation that 
it will result in increased cost to consumers. 

Marketing studies to determine the effect of fair trade on consumer 

rices are conflicting. Studies by A. C. Nielsen & Co., one of the 
argest independent market research organizations, covering food and 
drugs during the period January—June 1958 showed that although the 
brands studied were occasionally sold in some stores in non-fair-trade 
areas at prices substantially below fair trade prices, the consumer, in 
general, paid about the same for each brand in both areas.’ From 
a survey made by the U.S, Department of Justice in 1956 the Depart- 
ment concluded that on 77 brands consumers in 8 non-fair-trade areas 
were paying on the average 27 percent less than what consumers 
were paying in fair trade areas and that on 119 brands consumers in 
the non-fair-trade areas were paying on the average 19 percent less 
than what consumers were paying in the fair trade areas." 

The committee doubts that enactment of this legislation will result 
in higher prices to consumers for the reason that under this law a pro- 
prietor may not avail himself of the privilege of resale price main- 
tenance unless his identified merchandise is in free and open com- 
petition with articles of the same general class produced by others. 
This competition should protect the consumer from having to pay 
high prices for fair trade merchandise because the proprietor must 
set his price as low as possible in order to compete successfully with 
articles of the same general class produced by others. 

Alleged effects of vertical resale price maintenance 

Opponents of fair trade contend that the vertical resale price main- 
tenance authorized by this bill would tend to produce economic rigid- 
ities in our system which would thwart the orderly evolution of our 
economy and stand in the way of the development of new and more 
efficient channels of mass distribution. Proponents of fair trade, on 
the other hand, point out that fair trade laws are not the only legal 
basis for vertical resale price maintenance. Consignment selling and 
exclusive franchises, for example, offer other legal bases for vertical 
resale price maintenance regardless of the existence of State or Federal 
fair trade laws. However, many smaller manufacturers find it im- 
practical to use consignment selling or exclusive franchises, and they, 
therefore, together with numerous small distributors handling their 
merchandise, cannot enjoy the advantages of vertical resale price 
maintenance. Proponents of fair trade further emphasize that the 
existence during the past 28 years of fair trade laws have not hindered 
the remarkable developments in production and distribution which 
have taken place. 

Opponents of fair trade charge that the margin of profits permitted 
by vertical resale price maintenance is high enough to enable the 
most inefficient retailer to earn a profit from the sale of fair-traded 
merchandise. Proponents of fair trade, on the other hand, argue that 
fair-traded prices reflect average rather than low efficiency. 

"” Hearings before the Committee on Interstate and Foreign Commerce, House of Representatives, 86th 


Cong., ist sess., entitled “Fair Trade, 1959,” p. 62. 
3 Ibid. Pp. 505-506. r 
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Alleged effects on individual initiative 

Opponents of fair trade charge that fair-trade legislation has 
blunted individual initiative and has slowed down the dynamism of 
the marketplace. Proponents of fair trade point to the fact that the 
greatest evolution in retailing methods experienced in this country 
has taken place during the past three decades and that merchants who 
are outstanding opponents of fair trade have themselves enjoyed their 
greatest growth during the past 28 years. 

Alleged effects of retaliatory price cutting 

Proponents of fair trade contend that price juggling and similar 
retaliatory pricing practices threaten the very foundation of small 
business. Opponents of fair trade minimize the magnitude of these 
admittedly unfair trade practices and point to the fact that the extreme 
price wars last only for very brief periods and affect only limited areas 
in the United States. 

Proponents of fair trade argue that resale price maintenance con- 
stitutes the only effective weapon against retaliatory pricing practices. 
Opponents, on the other band, argue that the fair-trade laws are not 
the proper remedy and point to other laws like the Robinson-Patman 
Act, for example, and anti-loss-leader laws as the proper weapons 
against predatory price cutting. 


Alleged effects on sales and employment 


Proponents of fair trade argue that the bill would tend to maximize 
sales and employment. Retaliatory, selective price cutting on highly 
advertised merchandise, they contend, results in profitless sales vol- 
ume, which inevitably destroys the incentive to stock and sell such 
merchandise. This bill, they further contend, would provide for 
equal opportunities to feature and sell such merchandise at re sasonable 
prices competitively established by those particularly interested in 
creating and maintaining the largest consumer demand thereby stim- 
ulating mass production and mass distribution. This bill, in_ their 
opinion, would afford consumers, who are producers as well, maximum 
employment in order to supply the means with which to purchase the 
goods and services they produce, and in consequence maintain and 
extend the benefits of mass production. 

In support of this view, the proponents direct the committee’s 
attention to the observations of Dr. Gordon Siefkin, professor of 
economics, and dean of the School of Business Administration of 
Emory University, contained in an article entitled “Economic Aspects 
of Resale Price Maintenance.” When disc ussing the role of the 
consumer, Dr. Siefkin said: 


* * * Although the consumer and his interests are fre- 
quently discusse .d in terms which suggest that he is one who 
occupies no other economic role than that of a purchaser of 
goods and services in the market, actually he is an income 
spender only because he is also an income receiver * * * 
Production of goods and services generates income which 
enables the rec ipient to be an effective demander of goods 
and services in his capacity as a consumer. * * * 

The “public” whose welfare is to be promoted by public 
policies in the business and economic sphere is not exclu- 
sively the consuming public but also the public in its role as 





RESALE PRICE MAINTENANCE (“FAIR TRADE” ) 


members of the business community engaged in producing 
and selling goods and services. Indeed, there is a consid- 
erable amount of evidence which suggests that people ordi- 
narily are more concerned with their welfare as producers 
and in public policy which aids them in their capacity as 
income earners than they are in the policies aimed at improv- 
ing their welfare as income-spending consumers." 


Opponents argue that fair trade increases the cost of living and 
ecelore decreases consumer purchasing power. It encourages high- 
price, low-volume methods of distribution, as against low-price, high- 
volume distribution for a non-fair-trade poli¢y. Profits may be 
maintained under fair trade but the health of the economy will be 
impaired. 

The above arguments are the principal ones advanced for and 
against the legislation, but others were also advanced as shown by 
our hearings. 


Reports From ExecutTivE DEepARTMENTS AND AGENCIES 


Reports on H.R. 1253 were received from the Department of 
Agriculture, Department of Commerce, Federal Trade Commission, 
and the Bureau of the Budget. These Departments and agencies 
opposed this bill. ‘Their reports are included as an appendix to this 
report. 

The Department of Justice testified against this bill. Testimony 
of the First Assistant, Antitrust Division of the Department of 
Justice, is printed in the hearings on this legislation (hearings before 
the Committee on Interstate and Foreign Commerce, House of 
Representatives, 86th Cong., Ist sess., on H.R. 1253, ete., pp. 505- 
535). 


(ONCLUSION 


The committee has studied diligently the arguments for and against 
resale price maintenance presented at our hearings this year and last 
year. The committee is aware of the honest differences of opinion 
which exist with respect to the merits of fair trade legislation. 

The committee is impressed by the consensus of opinion that small 
business needs help in order to enable it to compete reasonably under 
the present marketplace conditions and by the acknowledged fact 
that the maintenance of a strong, healthy, small business community 
is the best bulwark against the increase in concentration in the field 
of retail distribution. It was further vigorously stressed that in 
communities where a healthy small business group exists, the level 
of civic welfare and the interest taken by small business leaders in 
health, recreation, and education tend to be higher than in those 
communities where business consists principally of large multiple-unit 
concerns, owned and operated by concentrated capital through distant 
management. 

In the opinion of the committee, the reported bill is designed 
(1) to provide equal opportunities in the marketplace; (2) to promote 
an effective, fair, and workable competition consistent with consider- 
able product differentiation and availability in the distribution of 
identified merchandise; (3) to encourage mass production with its 


4 Hearings before the Committee on Interstate and Foreign Commerce, House of Representatives, 86th 
Cong., Ist sess., entitled ‘Fair Trade, 1959,” p. 83. 
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corollary, mass distribution; (4) to provide the consumer with a de. 
pendable guide to the value of a product at a price commensurate 
with uniform quality so that the consumer may shop with confidenge 
in big and small stores, in villages, and in large cities, in neighborhoods 
as well as on main street; and (5) to protect the proprietary interest 
of the manufacturer in his trademark, brand, or trade name after he 
has sold his identified merchandise to distributors. 
The committee urges the House to vote for this bill. 


SECTION-BY-SECTION EXPLANATION OF THE BILL, as AMENDED 
SECTION 1 


This section states the purpose of the legislation, as follows: 


That it is the purpose of this Act to promote the distribution 
in commerce of merchandise which is identified by a trade- 
mark, brand, or trade name and which is in free and open 
competition with other articles of the same general class. 
Where fair, equitable, and competitive prices cannot be main- 
tained in all appropriate stages in the distribution of such 
identified inorthimdies: the marketing of such identified mer- 
chandise is depressed and the quantity thereof moving in the 
channels of commerce declines. With a view to removing 
obstructions to the marketing of such identified merchandise 
in commerce which are occasioned by unfair selling practices, 
it is hereby declared to be the policy of Congress to afford 
distributors of such identified merchandise an effective means 
whereby the sale of such identified merchandise at all appro- 
priate stages of distribution may be consummated at prices 
that are adequate to stimulate said distribution and low 
enough to enable distributors of such identified merchandise 
to compete effectively with those marketing goods of the same 
general class and to satisfy the needs of ultimate consumers. 

Nothing in this Act shall be construed as meaning that a 
retail distributor is engaged in interstate commerce, or in any 
activity affecting or related to interstate commerce, except for 
purposes of the operation of this section and the amendments 
made by section 2 of this Act. 


The final paragraph of the above provision was added by the 
committee to make it clear that whether retail distributors affected 
by this legislation are subject to the provisions of any Federal law 
(other than this legislation) because of activities in, affecting, or related 
to interstate commerce is a question to be determined under the terms 
of that law and not by reference to this legislation. 


SECTION 2 


In order to carry out the purposes declared in the first section of 
the bill, section 2 proposes to add certain new provisions to subsection 
(a) of section 5 of the Federal Trade Commission Act. It does so by 
rewriting the entire text of subsection (a). 

As proposed to be changed by the amended bill, subsection (a) 
contains paragraphs (1) through (11). An explanation of these | 
paragraphs follows: 
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Paragraph (1) 
This paragraph in the amended subsection (a) would read as 
follows: 


Sec. 5. (a)(1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in commerce, 
are hereby declared unlawful. The Commission. is hereby 
empowered and directed to prevent persons, partnerships, 
or corporations, except banks, common carriers subject to 
the Acts to regulate commerce, air carriers and foreign air 
carriers subject to the Federal Aviation Act of 1958, and 
persons, partnerships, or corporations insofar as they are 
subject to the Packers and Stockyards Act, 1921, as amended, 
except as provided in section 406(b) of said Act, from using 
unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 


The above paragraph proposes no substantive changes on the pres- 
ent law, but merely combines in paragraph (1) the provisions that are 
now in paragraphs (1) and (6). 


Paragraphs (2), (3), and (4) 


Paragraphs (2), (3), and (4) of subsection (a), as they would be 
amended by the bill, read as follows: 


(2) Nothing in this Act or m any of the Antitrust Acts 
shall render unlawful any notices, contracts, or agreements 
prescribing minimum or stipulated prices, or requiring a 
vendee to enter into contracts or agreements prescribing 
minimum or stipulated prices, for the resale of a commodity 
which bears, or the label, dispenser, or container of which 
bears, the trademark, brand, or trade name of the proprietor, 
producer, or distributor of such commodity and which is in 
free and open competition with commodities of the same 
general class produced or distributed by others, when notices, 
contracts, or agreements of that description are lawful as 
applied in intrastate transactions under any statute, law, or 
public policy now or hereafter in effect in any State, Terri- 
tory, or the District of Columbia in which such resale is to 
be made or to which the commodity is to be transported for 
such resale. 

(3) Nothing in this Act or in any of the Antitrust Acts 
shall render unlawful the exercise or the enforcement or any 
right or right of action created by any statute, law, or public 

policy now or hereafter in effect in any State, Territory, 
or the District of Columbia, which in substance provides 
that willfully and knowingly advertising, offering for sale, or 
selling any commdoity at less than the price or prices pre- 
scribed in such notices, contracts, or agreements, whether 
the person so advertising, offering for sale, or selling is or is 
not a party to such a contract or agreement, is unfair com- 
petition and is actionable at the suit of any person damaged 
thereby. 

(4) Neither the giving of notices nor the making of 
contracts or agreements, as described in paragraph (2) of 
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this subsection, nor the exercise or enforcement of any 
right or right of action as described in paragraph (3) of 
this subsection, shall constitute an unlawful burden or re- 
straint upon, or interference with, commerce. 


The above-quoted paragraphs are not new, but have been jp 
subsection (a) since 1952, having been added by Public Law 542, 894 
Congress, commonly known as the McGuire Act. These paragraphs 
(subject to par. (5) of the subsection as now in effect, which, in this bil] 
is included with modifications as par. (11), and which will be explained 
below) make it clear that the Federal antitrust laws would not stand 
in the way of the operation and enforcement of State resale price 
maintenance (‘fair trade’’) laws. 

The only change proposed in paragraphs (2), (3), and (4) is to add 
a reference to “notices” in the provisions referring to contracts and 
agreements. This change is made so that where a State law permits 
a manufacturer to establish a stipulated or minimum resale price by 
the giving of notice, the McGuire Act provisions will apply to the same 
extent that they now do in the case of State laws which permit the 
establishment of such prices by contracts or agreements between 
manufacturers and their distributors. The committee has been 
informed that Virginia has modified its Fair Trade Act so as to permit 
the establishment of stipulated or minimum prices by notice. 


Paragraphs (5), (6), (7), (8), (9), (10), and (11) 

Paragraphs (5) through (10) in the amended bill are new provisions 
which this legislation proposes to add to subsection (a) of section 5 of 
the Federal Trade Commission Act. Also, paragraph (11) is new 
insofar as it differs from paragraph (5) of subsection (a) as presently 
in force. 

Briefly, these provisions (specifically par. (6)) would authorize 
“proprietors” of merchandise identified by trademark, brand, or 
trade name to establish, by notice to distributors thereof, stipulated 
or minimum resale prices to be applicable to such distributors if such 
merchandise (1) is in commerce or is held for sale after shipment in 
commerce, and (2) is in free ana open competition with merchandise 
of the same general class produced by others. The term ‘‘commerce” 
as used here has the same meaning as in the Federal Trade Commission 
Act, that is, it means interstate and foreign commerce. 

Paragraph (5), by defining the term “‘proprietor,’’ makes it clear 
as to who may establish by notice for any particular merchandise, 
a stipulated or minimum price as authorized by paragraph (6). The 
definition provides in substance that the proprietor with respect to 
particular merchandise is, briefly— 

(1) the person who manufactures the merchandise and iden- 
tifies it by the use of his trademark, brand, or trade name, but 
only if he has not granted to another person sole authority to 
establish stipulated or minimum resale prices for the merchan- 
dise; or 

(2) the person who distributes the merchandise (whether or 
not the merchandise is manufactured) and identifies it by the 
use of his own trademark, brand, or trade name; or 

(3) the person, if any, to whom the manufacturer has granted 
sole authority to establish within the United States stipulated 
or minimum resale prices therefor, but only if the merchandise 
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is identified by the use of the trademark, brand, or trade name 
of the manufacturer. 

Paragraph (5) also defines the term ‘‘notice” to mean actual notice 
by any method which may be established by legally admissible 
evidence. 

Paragraph (6) contains important provisions bearing upon the 
exercise of the authority which it grants to establish ‘stipulated or 
minimum resale prices. 

Thus, it is provided that the proprietor may establish schedules of 
resale prices differentiated with reference to any criteria not otherwise 
unlawful. As one example of the need for this provision, it is obvious 
that prices established for wholesale distributors would normally be 
different from those established for retail distributors. 

It is further provided that such schedules of resale prices may be 
changed from time to time by notice to distributors having acquired 
such merchandise with notice of any established resale price. 

A provision is included which deals with any case where the pro- 
prietor of merchandise is the manufacturer thereof and distributes it 
through wholesale distributors, but, in addition, himself acts as a 
wholesaler by selling the commodity to retailers—thus competing 
with his wholesale distributors. Paragraph (11) in the bill, as re- 
ported, which is explained more fully below, would make it unlawful 
in such a case for the proprietor to establish by notice, under para- 
graph (6), a stipulated or minimum resale price for the commodity 
to be applicable to wholesale distributors thereof. However, the last 
sentence of paragraph (6) provides that notwithstanding paragraph 
(11) the proprietor may establish such a price if, but only if, (a) the 
sales he makes to retailers are made at the same price he establishes 
for such wholesale distributors for comparable sales, and (6) he is not 
a wholesale distributor of products other than products which he 
manufactures. 

Nothing in this legislation is intended, however, to upset or conflict 
with the decision in the case of United States v. McKesson & Robbins 
(351 U.S. 305 (1956)). That case involved the validity of resale price 
maintenance agreements between a drug manufacturer and whole- 
salers selling the former’s products, under which such wholesalers 
agreed to adhere to wholesale prices fixed for such products by the 
manufacturer. The manufacturer, however, was also a wholesaler, 
selling at wholesale not only products of his own manufacture but 
also products manufactured by others. The Supreme Court held 
that such contracts violated the Sherman Act, not being exempted 
from the operation of the Sherman Act by the Miller-Tydings Act or 
the McGuire Act because those acts do not provide for an exemption 
in the case of price fixing agreements between persons ‘‘in competition 
with each other.”’ 

Paragraph (7) provides (subject, however, to par. (9)) that it shall 
be unlawful for a distributor to fail to observe stipulated or minimum 
prices established for particular merchandise in accordance with para- 
graph (6), if such distributor has notice of such applicable stipulated 
or minimum resale price. 

Paragraph (8) authorizes any person suffering damage by reason 
of a violation of paragraph (7) to bring an action in a State or Federal 
court of competent jurisdiction to recover the amount of damages 
sustained; and any person reasonably anticipating damage by reason 
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of a violation of paragraph (7) is given the right to sue in a State or 
Federal court of competent jurisdiction for injunctive relief. Where 
no injunction lies, however, a Federal court could entertain a suit for 
damages only if the amount in controversy, exclusive of interest and 
costs, exceeds $10,000. 

Paragraph, (9) provides that it shall be a defense to an alleged 
violation of paragraph (7) for a defendant to prove that the merchan- 
dise involved was advertised, offered for sale, or sold by him under 
any of the following conditions: 


(A) In closing out the merchandise on hand for the bona 
fide purpose of discontinuing dealing in any such merchan- 
dise, if (1) disclosure of this fact was given to the public, and 
(ii) the proprietor was promptly and reasonably informed in 
writing of the intention so to close out and given an oppor- 
tunity to purchase such merchandise at the net price paid 
ther for by the defandant ; 

(B) When the merchandise is damaged, defaced or deterio- 
rated in quality and disclosure of the fact is given to the publie 
in the advertisement and sale thereof, and when such disclo- 
sure is conspicuously made in all advertisements and affixed 
to the merchandise, or the container, package or dispenser in 
which it is offered for resale, if the proprietor was promptly 
and reasonably informed in writing of the intention so to close 
out and given an opportunity to purchase such merchandise 
at the net price paid therefor by the defendant; 

(C) When the merchandise is advertised, offered for sale, 
or sold by any officer acting under the orders of any court, 

(D) In the sale of merchandise acquired prior to notice of 
any established resale prices; 

(E) In resales to charitable or religious institutions, or to 
agencies or instrumentalities of (i) the Government of the 
United States, or (ii) the government of any State, Territory, 
or possession of the United States, or (iii) the government of 
any political subdivision of any State, Territory, or possession 
of the United States, which acquire the merchandise not for 
resale to the consuming public. 


Also, it is provided by paragraph (10) that it shall be a defense 
to an alleged violation of paragraph (7) for a defendant to prove that 
the person who is the proprietor with respect to the merchandise in- 
volved has failed to consistently enforce the stipulated or minimum 
resale price which he has established for such merchandise. This pro- 
vision is discussed in the first part of this report. 

Paragraph (11) in the amended bill is a rewritten version of para- 
graph (5) as presently in effect. Such paragraph (5) is now applicable 
only with respect to the so-called McGuire Act provisions (present 
par. (2), specifically) and it reads as follows: 


(5) Nothing contained in paragraph (2) of this subsection 
shall make lawful contracts or agreements providing for the 
establishment or maintenance of minimum or stipulated 
resale prices on any commodity referred to in paragraph (2) 
of this subsection, between manufacturers, or between 
producers, or between wholesalers, or between brokers, or 
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between factors, or between retailers, or between persons, 
firms, or corporations in competition with each other. 


By the amended bill this paragraph is placed at the end of subsection 
(a) and designated as paragraph (11), so that it will apply not only 
with respect to the McGuire Act provisions but also with respect 
to the establishment of stipulated or minimum resale prices under 
authority of the new paragraphs (5) through (10) being added to 
subsection (a) by the amended bill. 

An exception is made from the new paragraph (11), however, with 
respect to a type of situation described in the last sentence of para- 
graph (6) in the amended bill. This has been explained above in the 
explanation of paragraph (6). 

Also, at the end of such paragraph (11) new language, not contained 
in paragraph (5) as presently in effect, reading as follows: 


nor shall anything in this subsection permit two or more 
proprietors or two or more distributors to take joint action 
in establishing resale prices for competing merchandise sold 
under different trademarks or trade names. 


CHANGES IN Existinc Law 


In compliance with clause 3 of rule XIIT of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Section 5(a) oF THE FepERAL TRADE Commission Act, As AMENDED 


Sec. 5. (a)(1) Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are hereby declared 
unlawful. The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations, except banks, common carriers 
subject to the Acts to regulate commerce, air carriers and fureign air 
carriers subject to the Federal Aviation Act of 1958, and persons, part- 
nerships, or corporations insofar as they are subject to the Packers and 
Stockyards Act, 1921, as amended, except as provided in section 406(b) 
of said Act, from using unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce.' 

(2) Nothing in this Act or in any of the antitrust Acts shall render 
unlawful any [contracts or] notices, contracts, or agreements prescrib- 
ing minimum or stipulated prices, or requiring a vendee to enter into 
contracts or agreements prescribing minimum or stipulated prices, 
for the resale of a commodity which bears, or the abel or] label, 
dispenser, or container of which bears, the trademark, brand, or trade 
name of the [producer or] proprietor, producer, or distributor of such 
commodity and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, 
when [contracts or] notices, contracts, or agreements of that description 
are lawful as applied [to] in intrastate transactions under any statute, 
law, or public policy now or hereafter in effect in any State, Territory, 
or the District of Columbia in which such resale is to be made[,] 
or to which the commodity is to be transported for such resale. 


—_——— 
1 This sentence is identical with par. (6) of this subsection as now in effect. 
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(3) Nothing [contained] in this Act or in any of the Antitrust 
Acts shall render unlawful the exercise or the enforcement of an 
right or right of action created by any statute, law, or public policy 
now or hereafter in effect in any State, Territory, or the District of 
Columbia, which in substance provides that willfully and knowingly 
advertising, offering for sale, or selling any commodity at less than 
the price or prices prescribed in such [contracts or agreements 
whether] notices, contracts, or agreements, whether the person g0 
advertising, offering for sale, or iolines is_or is not a party to such a 
contract or agreement, is unfair competition and is actionable at 
the suit of any person damaged thereby. 

(4) Neither the giving of notices nor the making of contracts or 
[agreements as] agreements, as described in paragraph (2) of this 
subsection, nor the exercise or enforcement of any right or right of 
action as described in paragraph (3) of this [subsection shall} sub- 
section, shall constitute an unlawful burden or restraint upon, or 
interference with, commerce. 

[(5) Nothing contained in paragraph (2) of this subsection shall 
make lawful contracts or agreements providing for the establishment 
or maintenance of minimum or stipulated resale prices on any com- 
modity referred to in paragraph (2) of this subsection, between 
manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers, or between 
persons, firms, or corporations in competition with each other.]? 

[(6) The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations, except banks, common carriers 
subject to the Acts to regulate commerce, air carriers and foreign air 
carriers subject to the Federal Aviation Act of 1958, and persons, 
partnerships, or corporations insofar as they are subject to the Packers 
and Stockyards Act, 1921, as amended, except as provided in see- 
tion 406(b) of said Act, from using unfair methods of competition in 
commerce and unfair or deceptive acts or practices in commerce. ] * 

(5) For the purposes of this paragraph and paragraphs (6) to (10) 
inclusive, of this subsection— 

(A) @ person shall be deemed to be a ‘‘proprietor” with respect to 
merchandise 1f— 

(i) such person manufactured such merchandise and identi- 
fies it by the use of his trademark, brand, or trade name, unless 
he has specifically granted to another person sole authority to 
establish stipulated or minimum resale prices for such mer- 
chandise; or 

(it) such person distributes such merchandise and identifies 
it by the use of his own trademark, brand, or trade name; or 

(it) such merchandise is identified by the use of the trade- 
mark, brand, or trade name of the manufacturer thereof, and 
such manufacturer has specifically granted to such person the 
sole authority to establish within the United States stipulated or 
minimum resale prices for such merchandise. 

(B) a proprietor is deemed to retain a proprietary interest in 
merchandise with respect to which he is a proprietor after he has 
sold it to distributors, by reason of his interest in stimulating demand 
for such merchandise through effective distribution to ultimate con- 

? This par. (5) is similar in substance to the first part of par. (11) of this subsection in the amended bill. 


8 This par. (6) is identical with the proposed new second sentence of par. (1) of this subsection in the 
amended bill. 
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sumers and by reason of his further interest in the continuing protec- 
tion of the goodwill associated with the trademark, brand, or trade 
name identifying such merchandise. 
The term “notice” means actual notice given by, any method which 
may be established by legally admissible exdence. 

(D) The term “United States” means the several States, the District 
of Columbia, the Commonwealth of Puerto Rico, and the Territories and 

ssessions of the United States. 

(6) In the case of merchandise with respect to which a person is a 
proprietor, it shall be lawful for such a person to establish and control, by 
notice to his distributors, stipulated or minimum resale prices for such 
merchandise, if such merchandise is in commerce or is held for sale after 
shipment in commerce and is in free and open competition with mer- 
chandise of the same general class produced by others. He may so estab- 
lish schedules of resale prices differentiated with reference to any criteria 
not otherwise unlawful. Such schedules may be changed from time to 
time by notice to distributors having acquired such merchandise with 
notice of any established resale price. He may so establish such resale 
prices for his wholesale distributors, notwithstanding paragraph (10) of 
this subsection, even though he sells such merchandise to retailers in com- 
petition with such wholesale distributors, if (i) such sales to retailers are 
made at the same prices he establishes for such wholesale distributors for 
comparable sales, and (ii) he is not a wholesale distributor of products 
other than products which he manufactures. 

(7) Except as provided in paragraph (9), it shall be unlawful (i) for 
any distributor with notice of an applicable stipulated resale price estab= 
lished under paragraph (6) by a proprietor with respect to merchandise 
to sell, offer to sell, or advertise such merchandise in commerce, or such 
merchandise held for sale after shipment in commerce, at a different price; 
(ti) for any distributor with notice of an applicable minimum resale price 
so established with respect to merchandise to sell, offer to sell, or advertise’ 
such merchandise in commerce, or such merchandise held for sale after 
shipment in commerce, at a lower price. 

(8)(A) Any person suffering damage by reason of a violation of para= 
graph (7) may sue in any State or Federal court of competent gurisdic- 
tion, without respect to the amount in controversy (except as provided in 
subparagraph (C)), and shall be entitled to (7) recover the amount of the 
damages sustained, (ii) injunctive relief, and (iii) the cost of the suit, 
including a reasonable attorney’s fee, whether or not specific money 
damages are established. 

(B) Any person reasonably anticipating damage by reason of a viola- 
tion of paragraph (7) may sue in any State or Federal court of competent 
jurisdiction, without respect to the amount in controversy (except as pro- 
vided in subparagraph (C)), and shall be entitled (i) to injunctive relief, 
and (ii) to the cost of the surt, including a reasonable attorney’s fee. 

(C) Where no injunction lies, the Federal court shall not entertain a 
suit for damages under this paragraph unless the amount in controversy, 
exclusive of interest and costs, exceeds $10,000. 

(9) It shall be a defense to an alleged violation of paragraph (7) for 
a defendant to prove that merchandise has been advertised, offered for 
sale, or sold by him— 

(A) In closing out the merchandise on hand for the bona fide 
purpose of discontinuing dealing in any such merchandise, if (i) dis- 
closure of this fact was given to the public, and (ii) the proprietor 
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was.promptly and reasonably informed in writing of the intention 
so to close out and given an opportunity to purchase such merchan- 
dise at the net price paid therefor by the defendant; 

(B) When the merchandise is damaged, defaced or deteriorated 
in quality and disclosure of the fact is given to the public in the 
advertisement and sale thereof, and when such disclosure is con- 
spicuously made in all advertisements and affixed to the merchandise, 
or the container, package or dispenser in which it is offered for 
resale, if the proprietor was promptly and reasonably informed in 
writing of the intention so to close out and given an opportunity to 
purchase such merchandise at the net price paid therefor by the 
defendant; 

(C) When the merchandise is advertised, offered for sale, or sold 
by any officer acting under the orders of any court: 

(D) In the sale of merchandise acquired prior to notice of any 
established resale prices; 

(EL) In resales to charitable or religious institutions, or to agencies 
or instrumentalities of (i) the Government of the United States, or 
(ti) the government of any State, Territory, or possession of the 
United States, or (iit) the government of any political subdivision 
of any State, Territory, or possession of the United States, which 
acquire the merchandise not for resale to the consuming public, 

(10) Except as provided in paragraph (6), nothing in this subsection 
shall make lawful any contract, combination, or agreement providing for 
the establishment or maintenance of minimum or stipulated resale prwes 
on any merchandise between proprietors, or between manufacturers, or 
between producers, or between wholesalers, or between brokers, or between 
JSactors, or between retailers, or between persons, firms, or corporations mn 
competition with each other; nor shall anything in this subsection permit 
two-or more proprietors or two or more distributors to take joint action in 
establishing resale prices for competing merchandise sold under different 
trademarks or trade names.* 


4 The first part of this par. (10), exeept for the reference to par. (6), is similar in substance to par. (5) of this 
subsection as now in effect. 
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APPENDIX 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., April 17, 1959. 


Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 


House of Representatives. 


Dear ConGcressMAN Harris: Your letter of February 5 asked for 
comments on H.R. 1253, a bill to amend the Federal Trade Commission 
Act, as amended, so as to equalize rights in the distribution of 
merchandise identified by a trademark, brand, or trade name. 

The Department of Agriculture is not in favor of the passage of this 
bill. 

The Department has consistently opposed efforts to fix minimum 
retail prices. We believe that competition, including price competi- 
tion, should be encouraged. But it seems to us clear that the effect 
of H.R. 1253, if passed, would be to legalize and enforce minimum 
retail prices of trademarked goods, 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
True D. Morss, Acting Secretary. 


THe SECRETARY OF COMMERCE, 
Washington, March 19, 1959. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuarrman: This letter is in reply to your request dated 
January 30, 1959, for the views of this Department with respect to 
H.R. 768, a bill to amend the Federal Trade Commission Act, as 
amended, so as to equalize rights in the distribution of identified 
merchandise. 

The subject bill would rewrite the McGuire Act (66 Stat. 632) along 
the following lines: 

Under this bill, a “‘proprietor’’ is one who identifies merchandise 
manufactured or distributed by him by the use of his trademark or 
trade name.. A proprietor is deemed to retain a proprietary interest in 
such merchandise after he has sold it to distributors, by reason of his 
interest in stimulating demand for such merchandise through effective 
distribution to ultimate consumers, and by reason of: his further 
interest in the trademark or trade name identifying his products. A 
distributor is a “proprietor” of merchandise which he identifies, and 
of merchandise which the manufacturer identifies, when he is a 
“distributor specifically authorized by the manufacturer to establish 
resale prices for such merchandise.”’ 
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It would be lawful for a “‘proprietor’’ to establish and control b 
actual notice to his distributors, stipulated or minimum prices of his 
merchandise which is in free and open competition with articles of the 
same general class produced by others. 

“Actual notice’’ of established resale prices includes notice impart- 
ed by mail, through advertising, through notice attached to merchan- 
dise or containers, or notice imparted orally. 

It would be unlawful for any person with actual notice of any appli- 
cable minimum resale price to sell, offer to sell, or advertise merchan- 
dise in commerce at a lower price except: for closing out stock; dam- 
aged merchandise; under a court order; merchandise acquired prior 
to actual notice; or to charitable institutions or Government agencies, 
not for resale to the consuming public. 

Provision would be made against price fixing between two or more 
proprietors or distributors taking jount action in establishing resale 
prices for competing commodities sold under different trademarks or 
trade names. All distributors of the merchandise of the same pro- 
prietor sold under the same mark or name could lawfully cooperate in 
maintaining the stipulated or minimum prices. 

The Department of Commerce recommends against enactment of 
H.R. 768. 

It is not clear whether the enactment of H.R. 768 would amend 
section 5(a) of the Federal Trade Commission Act in such a way as to 
constitute a Federal fair trade law effective throughout the United 
States or whether the proposal would be effective only in those States 
which sanction resale price maintenance. 

Under either interpretation, the proposed enactment would consti- 
tute an affirmative endorsement by the Federal Government of price 
fixing by the manufacturer throughout the entire distribution process, 
rather than acquiescence by deference to State authority (as under 
present legislation) in those States which authorize fair trade. 

Further, it would specifically establish a retention of a proprietary 
interest by the manufacturer after outright sale of his goods and during 
a succession of changes of ownership at all levels of trade. In our 
opinion this would be a dangerous precedent, contrary to current 
concepts of property rights. 

The Bureau of the Budget has advised that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
Freperick H. MurELLER, 
Under Secretary of Commerce. 


FrperAL TRADE CommMISSION, 
OFrFICE OF THE CHAIRMAN, 
Washington, March 13, 1959. 
Hon Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. Cnarrman: This is in response to your requests of 
January 30, February 5, and February 9, 1959, for reports upon 
H.R. 768, H.R. 1253, and H.R. 2463, respectively, all bills introduced 
in the 86th Congress, 1st session. 
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The purpose of these proposals is to permit vertical price fixing 
under various specified conditions. This effort began in 1937 when 
the Miller-Tydings Act was passed. That act, was, in effect, an 
enabling statute permitting the States to enact resale price mainte- 
nance laws. 

Amending the Sherman Act, the Miller-Tydings Act provided that 
nothing in the antitrust laws shall render i a contracts or agree- 
ments prescribing minimum prices for described commodities when 
such contracts or agreements are lawful as applied to intrastate 
transactions under any statute, law, or public policy in effect in any 
State, Territory or the District of Columbia. Thereafter, many 
States enacted so-called fair trade laws, 

On May 21, 1951, in the case of Schwegmann Bros. v. Calvert 
Distillers Corp. (341 U.S. 384), the Supreme Court held that the 
exemption in the Miller-Tydings Act extended only. to the making of 
fair trade contracts, but did not legalize the efforts of persons fair 
trading commodities to impose their prices on persons not party to 
the contracts. 

It was primarily this decision by the Supreme Court that led to the 
enactment of the McGuire Act in 1952. The McGuire Act, which 
amends the Federal Trade Commission Act, is in many respects 
similar to the Miller-Tydings Act, but is broader in scope. 

The McGuire Act legalizes contracts preseribing both minimum 
and stipulated prices, whereas the Miller-Tydings Act authorizes 
only minimum prices. Moreover, the McGuire Act provides for 
nonsigner clauses making it lawful to compel, by an action under an ~ 
applicable State fair trade law, a noncontracting as well as a contract- 
ing party to abide by resale prices established where the State law so 
permits. 

The constitutionality of the McGuire Act has never been squarely 
tested in the U.S. Supreme Court, although certiorari was denied in 
one case where constitutionality had been upheld (Schwegmann 
Brothers Giant Supermarket v. Ela Lilly & Co., 346 U.S. 856 (1953)). 
However, the courts in numerous States have held that their fair 
trade acts, insofar as they applied to they applied to nonsigners, are 
unconstitutional. 

The primary reason given by most State courts for holding the fair 
trade laws, as applied to nonsigners, unconstitutional was that they 
violated the due process clause of the State constitution. Among 
other reasons given for holding the laws unconstitutional were that 
7 were an unlawful delegation of legislative power to private persons, 
and that they granted to a certain class of citizens privileges which 
were not equally given to all citizens. 

The Federal Trade Commission has traditionally opposed resale 
rice maintenance. This position has been evident in complaints filed 
y the Commission as early as 1917. 

In 1945 the Federal Trade Commission completed an exhaustive 
study on resale price maintenance and submitted an 872-page report 
to the Congress. Among the conclusions of this report was the follow- 
ing: ‘‘When the facts respecting the use of resale price maintenance 
contracts are thus reviewed, the evidence is convincing not only that 
legalized forms of resale price maintenance contracts may be used, 
but also that they are used both to conceal and effectuate illegal agree- 
ments to fix prices, divide the market, restrict competition to particular 
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trade groups, or otherwise restrict competition and restrain trade,” 
Other conclusions were to the effect that resale price maintenance wag 
unsound economically, tended to destroy competition, and, at least jn 
certain areas, favored the large concerns. 

The fixing of resale prices is inconsistent with the American system 
of a free competitive enterprise and is contrary to the public policy 
expressed by Congress in the antitrust laws since 1890. The Com. 
mission, therefore, reaffirms its position of opposition to the principles 
underlying the bills under consideration. 

The first part of both H.R. 768 and H.R. 1253 would, in effeet 
continue the present provisions of the McGuire Act. The bills would. 
in addition, legalize the establishment of stipulated or minimum 
resale prices without respect to State law. This basic change in the 
law would result from the new paragraph (5) to section 5(a) of the 
Federal Trade Commission Act proposed in H.R. 768, and the new 
paragraphs (5), (6), and (7) to that section proposed in H.R. 1253. 

The bills differ with respect to the notice to be afforded distributors, 
thereby making them liable for violations of the stipulated or mini- 
mum resale prices established by “proprietors.”” H.R. 768 enumerates 
several alternative procedures which shall be deemed to constitute 
notice, whereas H.R. 1253 provides that notice means “actual notice 
given by any method which may be established by legally admissible 
evidence.” In view of the obligations that would be imposed upon 
distributors, it is believed that the actual notice required by H.R. 
1253 would be preferable. 

Paragraph (5) of section 5(a) of the Federal Trade Commission 
Act, as proposed by H.R. 768, would provide that ‘a proprietor may 
establish and control the resale price of his identified products for 
his distributors, ‘‘even though he sells in competition with them, so 
long as he sells at the applicable prices he has established for his 
distributors making comparable sales.’”’ It is assumed that this lan- 
guage is designed to overcome the objections of the U.S. Supreme 
Court to such practices as expressed in United States v. McKesson & 
Robbins (351 U.S. 305 (1956)). The authority so provided would 
extend to all levels of competition. A comparable provision appearing 
on page 6, lines 10-18, of H.R. 1253 is more specific and would appear 
to be limited to competition at the level of supplying merchandise te 
retailers. 

Paragraph (7) of section 5(a) of the Federal Trade Commission Aet, 
as proposed by H.R. 768, would, in effect, define “commerce” for the 
purposes of paragraphs 5-9. It states that a substantial portion of 
the merchandise upon which a proprietor has established a price must 
cross State lines before paragraphs 5-9 apply, and that those para- 
graphs will not apply to the merchandise of proprietors no substantial 
part of whose merchandise crosses State lines, at any stage of distribu- 
tion. This is apparently a new definition of “commerce,” and does 
not coincide with the definition contained in section 4 of the Federal 
Trade Commission Act. The concept of “substantiality” would 
present difficult problems of definition and administration. 

The price control permitted to a proprietor by H.R.’s 768 and 1253 
would not depend upon any agreement between the proprietor and @ 
distributor, but could be accomplished by unilateral decision and 
notice by the proprietor. H.R. 1253 would go further by explicitly 
permitting any manufacturer of branded merchandise to delegate to 
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another person. “the sole authority to establish within the United 
States stipulated or minimum resale prices” for the manufacturer’s 
merchandise. “This bill would constitute a significantly more radical 
departure from our traditional notions of a free market than any of 
the previous resale price maintenance exceptions to the antitrust laws 
contained in the Miller-Tydings or McGuire Acts. 

Both H.R. 768 and H.R. 1253 purport to consolidate sections 
§(a)(1) and 5(a)(6) of the Federal Trade Commission Act into a 
single section 5(a)(1), without substantive change. The language of 
HR. 1253 (p. 2, line 15, to p. 3, line 2) is correct in this respect. 
However, H.R. 768 (p. 2, line 16, to p. 3, line 2) does not reflect the 
changes effected by the Federal Aviation Act of 1958 and the 1958 
legislation with respect to packers and stockyards (Public Law 
85-909). 

H.R. 2463 would effect private resale price maintenance by a 
different means than H.R. 768 and H.R. 1253: It would amend 
section 5(a) of the Federal Trade Commission Act by adding seven 
paragraphs to its existing provisions. The bill states a theory of 
property rights remaining with the owner of a brand, name or trade- 
mark, regardless of any sale or transfer of goods he may have made 
and would permit him, under specified circumstances, to revoke ‘‘the 
ight of any person to employ such brand, name, or trademark in 

ecting resale of goods so identified” whenever “goods usable for the 
same general purpose” are available to the publie from other sources. 

Such revocation would be permitted (1) when the reseller has em- 
ployed the trademarked goods ‘‘in furtherance of bait merchandising 


practices,” (2) where “the person eae such goods with knowledge 
e 


of the owner’s currently established resale price or prices, has adver- 
tised, offered for sale, or sold such goods at prices other than such 
currently established resale prices,”’ or (3) where the reseller has pub- 
lished misrepresentations concerning the goods with intent to deceive. 

The bill further provides that the resale of goods identified by 
brand, name, or trademark, after such revocation, shall be deemed 
“an act of unfair competition” and the reseller “shall be liable in a 
civil action for damages and injunctive relief by the owner of the 
brand, name or trademark, to prevent and restrain further violations 
of this Act.” 

The basic reasons for the Commission’s opposition to H.R. 768 
and H.R. 1253 also apply to H.R. 2463. Im addition, H.R. 2463 
contains a difficult theory of “property rights” in brands, names and 
trademarks; a questionable new concept of “goods usable for the 
same general purpose ;” a confusing new “act of unfair competition” 
with resulting civil liability for damages and injunctive relief; and an 
undefined term ‘‘bait-merchandising.”’ 

In view of time schedules, this report has not been submitted in 
advance to the Bureau of the Budget. 

By direction of the Commission. 

Joun W. Gwynne, Chairman. 
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Executive OrricE OF THE PRESIDENT, 
BurEAvU OF THE Bupaet, 
Washington, D.C., April 13, 1959. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, 1334 House Office Building, Washington, D.C. 

My Dear Mr. Cuarrman: This is in reply to your letter of January 
30, 1959, requesting the views of the Bureau of the Budget on H.R. 
768, a bill to amend the Federal Trade Commission Act, as amended 
so as to equalize rights in the distribution of identified merchandise: 
your letter of February 5, 1959, requesting views on H.R. 1253, a bill 
to amend the Federal Trade Commission Act, as amended, so as to 
equalize rights in the distribution of merchandise identified by 4 
trademark, brand, or trade name; and your letter of February 9, 1959, 
requesting views on H.R. 2463, a bill to define and restrain certain 
unfair methods of distribution and to confirm and define the rights oj 
producers and resellers in the distribution of goods identified by dis. 
tinguishing brands, names, or trademarks, and for other purposes, 

All interested Federal agencies, including the Council of Economie 
Advisers, the Departments of Justice, Commerce, Agriculture, and 
State, and the Federal Trade Commission, recommend against the 
legislation. Among the major reasons given by these agencies are 
that resale price maintenance is inconsistent with our free enterprise 
economy; that the legislation would substitute Federal mandate 
for State or local discretion; that the bills would increase the cost of 
living for American consumers; that they would not benefit small 
businesses but might in fact handicap them; and that there are grave 
doubts concerning the constitutionality of the legislation. 

The Bureau of the Budget is in full agreement with the views of 
these agencies and strongly recommends against enactment of this 
legislation. 

Sincerely yours, 
(Signed) Puiturpe S. Huauss, 
Assistant Director for Legislative Reference. 





MINORITY VIEWS OF MESSRS. BENNETT OF MICHIGAN, 
AND DEROUNIAN 


We agree that small business needs assistance in its struggle for 
survival but we are thoroughly satisfied that the Harris fair trade bill 
(H.R. 1253), as reported by the committee, is not in their interest’ 
and not in the public interest. 


Broad grant of price-fixing power to private persons 

This bill grants Federal authority to the “proprietor” of merchan- 
dise, as defined below, to dictate the resale prices of such merchandise 
bearing his trademark, brand, or trade name, at all levels of distribu- 
tion right down to sales to the ultimate consumer. A proprietor with 
respect to particular merchandise is (1) the person who manufactures 
the merchandise and identifies it by means of his trademark, brand, 
or trade name, (2)'the person who (even though not the manufacturer, 
and whether or not the merchandise is manufactured) distributes 
merchandise and identifies it by the use of his own trademark, brand, 
or trade name, or (3) the person, if any, to whom the manufacturer 
has granted sole authority to establish fair trade prices on merchandise 
identified by the use of the trademark, brand, or trade name of the 
manufacturer. 

The bill would apply to an unlimited variety of goods identified by 
a trademark, brand or trade name. Its purpose is to eliminate price 
competition between dealers handling the same branded merchandise. 

The proprietor, by dictating the resale prices at all levels of distribu- 
tion (vertical price fixing), accomplishes the same result as if the 
dealers themselves had formed a combination and endeavored to 
establish resale prices by agreement with each other (horizontal price 
fixing) which is illegal under the Federal antitrust laws. 

Any distributor having notice of the applicable resale price who 
sells such identified merchandise for less than the price dictated by 
the proprietor is subject to suit for damages and to an injunction. 
Certain limited exceptions to this are provided in the bill. 

Under the bill, the proprietor has complete discretion to pick and 
choose the areas where, and the individual wholesalers and retailers 
with respect to whom, he will or will not “fair trade” and he may vary 
the resale prices from area to area according to his wishes and to suit 
his own purposes. 

Violation of States rights 

‘The proprietor would have the right to establish fair trade in all 
49 States, in Hawaii, and the District of Columbia, regardless of a 
State’s wishes. This bill would be a violation of States rights. At 
present, 16 States have declared their fair trade laws unconstitutional 
in whole or in part, and 4 States (Alaska, Missouri, Vermont, and 
Texas) and the District of Columbia never enacted fair trade laws. 
This bill would compel these States to accept fair trade. 


Adverse agency reports 
All interested Federal agencies which filed reports on this bill are 
strongly opposed to it (Departments of Agriculture, Justice, Com- 
81 
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merce, the Federal Trade Commission and Bureau of the Budget). 
The Bureau of the Budget advises that the President’s Council of 
Economic Advisers and the Department of State also are opposed to 
the bill, Among the major reasons given by these Departments and 
agencies for their opposition are: (1) Resale price maintenance 
otherwise known as fair trade, is inconsistent with our free enterprise 
economy and contrary to public policy expressed by the Congress in 
the Federal antitrust laws; (2) the legislation would substitute Federal 
mandate for State or local discretion; (3) the legislation would increase 
the cost of living for consumers; (4) the legislation would not benefit 
small business but might, in fact, handicap them; and (5) the bill is of 
doubtful constitutionality. 


Probable ineffectiveness 

It is very doubtful that, this legislation will be of any help to dis- 
tributors whose profit margins are sought to be protected by this bill 
because, as has happened in the past 28 years of experience with State 
fair trade laws, the ingenuity of aggressive businessmen will develop 
ways and means to nullify and circumvent the proposed law. 


Probable harmful consequences 


The committee was advised by various witnesses at our hearings 
that this legislation will give great impetus to the development by 
large chain stores, department stores, mail-order houses, etc., of 
private brands, substantially identical to the nationally branded 
goods, which will undersell the merchandise sought to be protected 
by this bill and the small retailer would be unable to meet this price 


competition without violating the fair trade price. 

It will give further impetus to the development of cooperatives which 
will distribute, in the form of dividends to their membership, the 
excess profits resulting from the adherence to fair trade prices. Mer- 
chants can and will allow excessive trade-in allowances for fair-traded 
merchandise since the bill does not attempt to control trade-ins. 
There will be greater use of trading stamps and giveaways to attract 
customers to particular stores, et cetera. 

The bill would change the traditional concept of property rights 
under which the owner of a piece of property has the general right to 
control it and to dispose of it as he sees fit, by limiting the right of 
the owner to sell at any price he chooses. 

The bill, if enacted, undoubtedly will increase prices to consumers 
on all fair-traded merchandise. Estimates of the price increases vary 
from $1 billion to several billion a year, depending upon how many 
proprietors take advantage of this law. 

The bill would provide a special privileged status under the Federal 
antitrust laws for owners of ceainaisien brands, or trade names, 
Since our antitrust laws are for the purpose of preserving competition, 
and price competition is the core of competition essential to a free 
enterprise economy, the bill, by eliminating price competition on 
identified merchandise, seriously weakens our antitrust laws and runs 
counter to our time-honored free, competitive enterprise system. 
Proprietors’ price dictates would supplant the individual retailer’s 
independent te judgment. 


Aid to small business not assured 


According to the proponents of this legislation, it is needed for the 
protection of small business. However, there is nothing in it to insure 
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that proprietors, in exercising the extraordinary price-fixing authorit 
which the bill would grant to them, will do so in such a way that sm 
business will be benefited. 


Inconsistent position as to status of retailers 


Specific language was added to the Harris bill providing that re- 
tailers are considered to be in interstate commerce only for the pur- 
s of this legislation. However, for other epee retailers have 
always contended that their business was local in character and that 
they are not engaged in interstate commerce. 

If a retailer is engaged in interstate commerce by reason of having 
prices fixed on the sale of his merchandise it would be difficult in the 
future to argue that he was not engaged in interstate commerce for 
other purposes. Such a policy if established would be obnoxious to 
small retailers because it would subject them to many forms of Federal 
regulation and control from which they are presently exempted. 
Thus, the Harris bill, while seeming to help the retailers by putting 
them in interstate commerce, could, if adopted, be the precedent for 
putting them under Federal regulation and control in other areas, 
detrimental to their interests. 


Doubtful constitutionality 


There are serious questions about the constitutionality of the Harris 
bill. It is proposed to be enacted under the commerce clause of the 
Constitution, yet there was little evidence presented on which a finding 
could be reasonably based that there is an obstruction to the marketing 
of goods in commerce which price-fixing would remove. 

ven if it is assumed that the legislation deals with matters having 
an effect upon interstate commerce, it is a well recognized principle of 
constitutional law that a regulatory scheme provided for by legislation 
must be reasonable and for a legitimate purpose; otherwise it will 
violate the due process clause of the fifth amendment.' It may be 
argued with considerable force that this legislation does not meet this 
test, since it grants a power which may be used to deprive the owner 
of merchandise of the right to sell it at the price he chooses.2 Thus it 
appears the bill is actually an effort to use the commerce power to 
justify economic regulation at the local merchandising level for the 
nefit of those persons unwilling or unable to meet their business 
competition. 

The bill may be invalid because it is a delegation of legislative power 
to private persons whose interest is not to protect or promote inter- 
state commerce, or to prevent the use of the facilities thereof for 
wrongful purposes, or otherwise to. promote the public interest, but 
ratber to make the largest possible gain for eliiadkves.* Further, this 
delegation of broad power is particularly objectionable on constitu- 
tional grounds because it is made without any standards being set in 
the bill to govern the exercise of price-fixing power which it delegates.* 

For the foregoing reasons we oppose this bill. 

: Joun B. BENNETT, 
StevEN B.. DeRovuntan. 
“The Constitution and What It-Means Today”’-11th-ed:, pp. 215-219. 


a 
? Union Carbide and Carbon Corporation v. White River Distributors, 275 SW. 2d 455. 
28, ey! 1986.) Corp. v. United States, 208 U8. 408, 630 C1088); Carter v. Carter Coal Company, 298 U.8. 


oa Refining Co. v. Ryan, 203 U.8. 388 (1938); Schecter Poultry Corp..y. United States, 296 U.S. 495 
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MINORITY VIEWS OF MR. DINGELL 
INTRODUCTORY STATEMENT 


At the outset it is important to emphasize that, though in all refer- 
ences to H.R. 1253, the subject matter of the bill is referred to as 
“fair trade,” it has nothing to do with fairness in trade. The subject 
matter is compulsory resale price fixing, pure and simple. 

This is a bill to increase prices. 

A striking example of the effect of “fair trade’’ on prices is the 
advertisement, reproduced below from the Washington, D.C., Evening 
Star of May 20, 1958, showing prices of vitamins in Peoples Drug 
Stores, a chain of more than 90 stores in the Washington metro- 
politan area. Some of these stores are in the District of Columbia 
and many of them are in the adjoining suburban areas of Maryland 
and Virginia. At the time of this advertisement, a “fair trade”’ law 
was in effect in Maryland, but not in the District Columbia or in 
Virginia. 

As appears from the advertisement on p. 35, the Maryland “fair 
traded” items are substantially more expensive than the District of 
Columbia and Virginia prices. Thus a District of Columbia or Vir- 

inia housewife could purchase the 17 “fair traded” items for $71.43, 
ut her “sister” in Maryland would have to pay $100.22. The only 
thing that accounts for the difference is the ‘fair trade” law. 

The very purpose of “fair trade” is to assure unreasonably high 
markups, in complete disregard of the consumers’ interests. This fact 
is illustrated by the following table of “fair trade’”’ prices matched 
against retailers’ cost. 


“Fair trade’ Cost te 








Product price to retailer 
consumer 

Parke-Davis Myadec (100) vitamins...................-.---- seems A $0. 75 | $4.75. 
Squibb Theregran (100) vitamins... ...............2..222..2.00--sepepapeneee 9. 45 4. 60 
Leaaneale, TRIG | bee gas fast nda do nen de -snncdeeas cer -prepr-o4 . 60 19 
1 capsule, Aureomycin (250 mg.)...--.--....--------2-- een no-no en eee = eee . 50 2 
1 erearn, Miss Cla Ett) eA Lidwad he cle cdceddusdiddeadssetdel 1. 26 6 
Roerig Viterra Therapeutic (109) . ....- -+..----------------+ern<0-0-0---¢9-- 9. 75 52 
1 Stearan canees (eae) NES SPPP Pics See acddo snc na once capbecereee 2 Os 
Patt eae tamabar entre thd Bt etttCse -pnd-<sonte siosneden-he> 2% 1B 
Mead- Johnson Poli-Vi-Gel vitamins... -------+--------r-r--rr--na-rnennn- 3.29 204 
ee en ses cbeces Fic C8 EER AR EERE 8 PRL AA a s co P 

ene, FOOD on 69 dnd he <b 34569603 4 ane mr d da Hob 5 d- dso ‘ é 
Upset Cmicane Mi pctheiancapet aiddcn aun’ nde dthe siete eit nipaniadan 6. 98 3 & 

wibb: aed Lt TC PGCE OL ti onc dtl d ns . ; 
Squib ~~ (1,000) . . .....-.-.--4444<-+ seret-sroreereere-PryP-erenyernert= 2. 89 85 
Equanil (Wyeth) (50) si bet pimcain - SOE A LT eed ody cb occree te 6.00 2.08 
Milltown (Walaee) ) > oe ¢ SD Pia gute o a odbnesnentehgectiie 6. 00 2.08 
Gelusil (Warner esis Lda eseadic juice nd 2. 00 1.15 
¢ EE eo hed canesmnenlgnnaccnsicesecen 6. 60 3.60 
ne Tos weecccwchae sense 1. 50 - 6b: 
Thorazine (Smith, Kline &Rremch) (60).0255--4.0-.--.2s0.0.--2da.000 Loa 9. 66 463 
. yichrades* : . 
“Souree: Gonstrmers tixfotmation Bureatl, New York City. abt, mT ae) 
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By imposing a Federal system of price fixing for retail sales, this 
bill would be a giant stride toward Federal regulation of retailers, 
large and small. It would inevitably be followed by. Federal regula- 
tion of other aspects of retailers’ operations, such as wages and hours, 
Whether one favors of opposes. such an extension of Federal authority, 
at least it should be understood’ that it is involved in the consideration 
of this bill. oy ete Ab 

H.R. 1253 would impose a Federal fair trade system on 20 States 
and the District of Columbia, which have rejected it, as well as upon 
the remaining States’ which have fair trade systems of their own. 
Proponents of H.R. 1253 claim that it will help small business and 
particularly the smalk retail merchant. This is contrary to my view. 
As I shall demonstrate, fair trade will hurt more retail merchants 
than it will help, particularly the small ones, who cannot effeetively 
compete with their richer competitors if they are deprived of the 
right to set their own prices. 

H.R. 1253 is antithetical to competition and has no place in our 
free enterprise economy. Moreover, it flies in the face of our anti- 
trust laws, with which it is in direct conflict. Fair trade experience 
under the Miller-Tydings and McGuire Acts demonstrated that it 
simply does not work. It goes against the grain of the American 
retailer to accept as a fact that he may not sell his products at a 
price he himself determines. Fair trade, like prohibition, will not be 
accepted by the general public, and its attempted enforcement will of 
onan be uneven, resulting in general evasion of and contempt for 
the law. 

THE BILL, ITS PURPOSE AND BACKGROUND 


H.R. $253 is an amendment to section 5(a) of the Federal Trade 
Commission, Act. _ The bill establishes the right of manufacturers of 
commodities bearing trademarks, brands, or trade names arbitrarily 
to fix the resale-price of such commodities, both at wholesale and at 
retail, throughout, the United States. All distributors are bound by 
the established prices, regardless of consent.. Nor are the prices 
subject to negotiation, objection, control, or review, Through mere 
notice all distributors are compelled to sell at the prices fixed by the 
manufacturer ; sales at, other prices are made unlawful. The Federal 
courts afe given authority to enforce compliance and to award damages 
for failure to comply. 

H.R. 1253, if adopted,.will establish a complete reversal of the 
economié policies and philosophy of the Federal Government. For 
the first.time it-is proposed that there be a Federal, nationwide man- 
date of private, compulsory price fixing. That resale price mainte- 
nance has ag its sole‘purpose the destruction of competition and is 
injurious,toe the public welfare was recognized even before our anti- 
trust laws.were adopted. © Resale price maintenance was held to be 
void at common law as against public policy. The injury to the 

ublie was so self-evident that it was not open to justification even if 
it could be shown that the prices established were reasonable or even 
lower than those previously prevailing (U.S, v. Addyston Pipe & Steel 
Co., 85 Fed. 271, 1898). 3 
The Sherman Act, adopted in 1890, codified American economic 
hilosopliy ‘thatthe general welfare is best served by competition, 
trom the beginning the courts have held that resale price mainte- 
nance violates the Sherman Act’s prohibition against restraints on 
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competition. It so palpably destroys competition and is so clearly 

inst the public interest that price maintenance is held to be a per se 
violation of the act. It cannot be justified on any ground (Dre Miles 
Medical Co. v. Park & Sons, 220 U.S. 373, 1911; U.S. v. Addyston Pipe 
& Steel Co., supra). 

During the years of economic dislocation, from 1931 to _1939,.45 
States adopted so-called fair trade laws to permit résale price main- 
tenance agreements between manufacturers and distributors that were 
also made binding upon persons not parties to the agreements. Be- 
cause it was evident that such agreements though valid under State 
laws violated the antitrust laws where interstate commerce was in- 
volved, Congress in 1937 adopted the Miller-Tydings amendment to 
the Sherman Act (ch. 690, title VIII, 50 Stat. 693, Aug. 17, 1937) to 

it such agreements when they were valid under State law. The 
Miller-T'ydings Act was enacted solely to give effect to State laws, 
to allow the States to determine their own policy with respect to local 
retail sales, though the agreements involved might have been inter- 
state in character. 

In 1951 the Supreme Court in Schwegmann Bros. v. Calvert Distillers 
Corp. (341 U.S. 384) held that the provisions of State fair trade laws, 
binding persons who were not parties to the price maintenance agree- 
ments, violated the Sherman Act. Thereupon, Congress in 1952 again 
enacted legislation to validate State laws to permit the States to decide 
for themselves their own policies with respect to their own local sales 
(McGuire amendment to sec. 5, Federal Trade Commission Act, ch: 
745, sec. 2, 66 Stat. 631, July 14, 1952). 

When these two laws were enacted it was emphasized that,.Con- 
gress was doing no more than making State action permissive under 


the antitrust laws. In 1952, Hon. Oren Harris, now chairman of the 
Committee on Interstate and Foreign Commerce, and the author of 
the reported bill (H.R. 1253) which provides for a national fair-trade 
law, pointed this out with clarity during the House debate. on the 


McGuire bill: 


As a consequence of these decisions we bring the McGuire 
bill to you today. It is purely and simply enabling legisla- 
tion. It says to the States of Arkansas, California, Tennes- 
see and the other 45 States, “You are permitted, under 
your own State procedure, to provide legislation to effect 
fair trade within your own boundaries.” That is all it does. 
That is what we are here for. So the philosophy involved 
here today, the issue which we must pass on, is a funda- 
mental issue. That is, are you going to permit the State of 
Mississippi to enact through its legislature legislation on this 
subject as a State under the Constitution is authorized to act, 
or are you going to say that such legislation is a burden on 
interstate commerce and the Federal Government is going to 
step in and say, ‘You cannot do that, even though the Com: 
stitution gives you that right’? 

* « * « * 


If you set up a Federal fair-trade policy you establish a 
Federal cause of action in the courts. You might even 
bring Government agencies into it, and consequently you may 
have a Government bureau down in my State ‘and in your 
State jumping on this little business or that little business, 
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and of course ‘you know what will be the result there. So, 
consequently, we bring to you the problem, not trying to 
establish Federal policy, as the gentleman from New York 
would try to bring in here to confuse the issue. 


The above quotation is from the Congressional Record of May 7, 
1952, page 4913. 

Apropos the remarks of Mr. Harris in 1952, it should be noted that 
Mr. Robert A. Bicks, first assistant, Antitrust Division, Department 
of Justice, advised the committee during the hearings on H.R. 1253 
in March 1959, that the Federal Trade Commission might very well 
be obliged to enforce the proposed national fair trade law. Mr. Bicks 
stated, in part: 


* * * General Electric estimated that its cost of enforcing 
fair trade ran almost $900,000 a year. I.think the result 
would be pressure to appropriate more money for the Federal 
Trade Commission to enable them to enforce it. Then you 
would really have the Federal Government ramming a prin- 
ciple down the throat of some 16 States that have held that 
principle to violate their fundamental law. That is really 
quite basic. (Hearings before the House Commerce Com- 
mittee on fair trade, 1959, p. 529.)' 


The cost of enforcement of H.R. 1253 by the Federal Trade Com- 
mission would run into the millions of dollars annually. This would 
be heaping insult upon injury on the American consumer. On the 
one hand he would have to pay higher prices on branded merchandise 
and on the other hand he would have to pay higher taxes to cover 
increased appropriations for the Federal Trade Commission so that 
the Commission could join the manufacturer or owner of the brand 
in pursuit of the small retailer who may have violated the manufac- 
turer’s price edict. 

Four States have found this type of law to be repugnant to their 
ublic policy and have never sanctioned resale price maintenance. 
‘hese States are Alaska, Missouri, Texas, and Vermont. The courts 

of 16 additional States have found this type of law to violate their 
respective constitutions: Arkansas, Colorado, Florida, Georgia, In- 
diana, Kansas, Kentucky, Louisiana, Michigan, Nebraska, New 
Mexico, Ohio, Oregon, South Carolina, Utah, and West Virginia. 

Despite the historic national policy against price fixing; despite the 
similar policies of four States; despite the constitutions of 16 States, 
the Congress is now asked in H.R. 1253 to impose compulsory price 
fixing on all distributors and all consumers throughout the country. 
The bill, therefore, represents not only a reversal of traditional 
economic policy, but also a reversal of the clear policy to permit the 

1 The basis for the opinion of the Department of Justice that the Federal Trade Commission might very 
well be obliged to enforce the pepe Federal Fair trade law is as follows: 

H.R. 1253 amends sec. 5 of the Federal Trade Commission Act. Sec. 5(a)(1) of this act states that “Unfair 
methods of competition in commerce and unfair or deceptive acts or practices in commerce are hereby 
declared unlawful.’’ This section further provides that the Federal Trade Commission “‘is hereby empow- 
ered and directed to prevent persons * * * from using unfair methods of competition in commerce and unfair 
or deceptive acts or practices in commerce.” 

As early as 1920, the U.S. Supreme Court considered it an unfair method of competition to engage in 
practices against public policy (Federal. Trade Commission v. Cement Institute (333 U.S. 683, 690 (1948)); see 
also Federal Trade Commission vy. Keppel & Bro. (291 U.S, 304, 312 (1934)). 

In the light of the direction of sec, 5 of the Federal Trade Commission Act that the Commission must 
proceed against competitive practices deemed against public policy, and in view of the fact that H.R. 1258 
would make in acts unlawful the pursuance of such unlawful acts would be Ne ee policy. 


cc: Commission could, therefore, be obliged to proceed against violators of the proposed F' 
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States to deal with the determination of prices to be charged by re- 
tailers to consumers in the various States. 
This is a source of serious concern to some of the States, particu- 
larly in its broader implications of further Federal control over purely 
activities. Evidence of this concern is apparent in the testimony 
given at the hearings on H.R. 1253 by the attorneys general of Texas 
and Vermont. It is epitomized in the letter from the Governor of 
Texas, Hon. Price Daniel, to Hon. Joe M. Kilgore which was inserted 
in the record of the hearings. The letter follows: 


ExecutivE DEgparRTMENT, 
Austin, Tex., March 20, 1959. 
Re H.R. 1253, H.R. 2463, H.R. 5252. 


Hon. Joz M. Kixcorg, 
House of Representatives, 
Washington, D.C. 

Dear Jor: There are presently pending before the House of Rep- 
resentatives of Congress three bills, each of which authorizes the man- 
ufacture [sic] of a trademarked article to fix and enforce a uniform 
retail price for it throughout the United States. It appears certain 
that the passage of these bills by Congress would force price fixing 
and bp-oalled fair trade laws on the people of this State, on all items 
shipped in interstate commerce. 

As clearly stated in these bills, they nullify the antitrust laws which 
have so long protected the people and our Nation from price-fixing 
agreements and restraint of trade. 

Texas has strong antitrust laws, which I enforced for 6 years as 
attorney general. Our State has never permitted price-fixing agree- 
ments under the fair-trade label, although there have been many 
futile attempts to do so in the legislature during the past 50 years, 
Texans have traditionally adhered to the concept of free competition 
and free enterprise. 

The proposed legislation would, as I understand it, permit a New 
York manufecturer of a trademarked article to dictate and enforce 
its retail price in Texas, notwithstanding the antitrust laws of this 
State. This will cost Texas consumers many millions of dollars each 


ar. 

I sincerely hope that you will oppose this legislation and help pre- 
serve our antitrust laws from destruction as to goods shipped here 
from other States. 

Kindest personal regards. 

Sincerely yours, 


Price DANIEL. 


In any event, whether one favors or opposes the extension of Federal 
authority over local transactions, it is perfectly clear that this bill is 
a giant stride in that direction. It would go far beyond anything 
merose has done heretofore, except in times of emergency, to 
establish Federal regulation over retail sales and retailers. 

It would be followed inevitably by the extension of Federal regu- 
lation over other aspects of retailing. For example, the Congress is 
at present considering the extension of the Fair Labor Standards Act 
80 as to establish minimum wages and maximum hours for employees 
of retail stores not now covered by that act. Members of Congress 
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disagree about whether that act should be so extended, and particu. 
larly as to whether it should be extended to the small retailer who has 
only one or two employees. But if this fair-trade bill should pass at 
the urging of the retail druggists, these same druggists could not be 
heard to claim they should be exempt from Federal regulation ag 
to wages and hours. No committee amendment or other provision 
now in the bill, and no provision that could be written into it, alters 
this fact in the slightest. 

Let there be no mistake about it, if retail druggists and other smal] 
retailers are regulated by Federal law as to prices, as they would be 
by this bill, they will soon be regulated by Federal law as to wages 
and hours and other matters. Whether that be a good thing or a bad 
thing, it should be clearly understood. 


THE BILL WILL HURT SMALL BUSINESS 


It is apparent from the hearings before this committee that this bill 
was drafted at the request and on behalf of the National Association 
of Retail Druggists (NARD). That group has undoubtedly been 
responsible, directly or indirectly, for most of the testimony which 
was given in favor of the bill. The NARD was also the moving force 
behind the Miller-Tydings and McGuire Acts, as well as the various 
price-maintenance laws adopted by the States. The NARD claims 
that the provisions of this bill are in the interests of small business 
and particularly favor small retail druggists. I question the validity 
of this contention. While it is true that the bill may favor certain 
types of retail establishments, it is submitted that it would do sub- 
stantial injury to others to the extent of forcing numerous small retail 
merchants out of business, 

The bill, if enacted, would force all retail merchants to sell their 

roducts at the prices fixed by the manufacturers of the products, 
his would subject many small retailers to a severe competitive 
disadvantage. 

Those retailers whose stores are smaller and less attractive, whose 
location is less favorable, and whose overhead costs are substantially 
lower than that of certain of their competitors who have larger and 
more favorably located stores, would be forced to charge the same 
prices for fair-traded products as the latter. As a result, the former 
rétailers, whose only effective means of competition is based on price 
could well be driven out of business by the price-fixing provisions 
this bill by reason of their inherent inability (because of their less 
favorable location) to compete on any basis other than price. 

I think there is a definite place in our economy for the low-overhead 
retailer, whose store may be modest and who renders a minimum of 
services to his customers. Such a retailer can operate profitably 
only if he is free to charge a lower price than his competitor who offers 
uxurious surroundings, air conditioning, and free credit and delivery 
service. 

The low-overhead store which is able to sell at a lower price than 
his competitor offering better surroundings, location, and-a maximum 
of free services is certainly not engaged in loss-leader selling or pre- 
datory price cutting, nor is there any likelihood that its pricing policy 
will drive the higher priced store out of business, . As Clare E. Griffin, 
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Professor of Business Economics at the University of Michigan, 

pointed out: — 

“~~. Most people today, I believe, prefer a reasonable mixture 
of convenience and services along with the product itself, 
and I expect they will lean more and more in that direction 
in the future as they become more prosperous. For these 
reasons there is little prospect that the bare minimum service 
stores whose only appeal is price will drive the service stores 
out of existence. Indeed, my study of basic trends leads 
me to expect that the bare, stripped down deal at the lowest, 
possible price will make less and less of an appeal in the 
future. (Hearings, p. 253.) 


In these circumstances, with the economic trend already favoring 
the maximum service stores, I can see no reason why the latter should 
be protected from price competition from the low-overhead, minimum 
service stores by the enactment of H.R. 1253. 

There are these additional reasons why fair trade will do small 
retail businesses more harm than good, all of which were brought 
out in testimony of disinterested expert witnesses. 

1. ‘Fair trade’ encourages the use of private brands (in addition 
to “fair traded’”’ brands) by large department stores, mail-order houses, 
supermarkets and chainstores. These large retail establishments can 
aflord to market their private brands in competition with ‘fair trade” 
merchandise, selling substantially the same goods at a lower price. 
The small retailer is in no position to market private brands of his 
own, yet he is prevented by “fair trade” from reducing the prices of 
‘fair traded’”’ merchandise to meet private brand competition. Ex- 
amples of this situation, in which the small retailers are obviously at 
a substantial competitive disadvantage, were supplied by Robert A. 
Bicks. For instance, Macy’s own bufferin (100’s) was priced at 
$0.89 compared with $1.23 for a comparable national brand, sterile 
cotton (1 pound) at $1.78 compared with $1.98, antihistamine tablets 
(25’s) at $0.84 compared with $1.08, and therapeutic multivitamin 
capsules (100’s) at $7.99 compared with $13.95. 

2. Large volume, low cost retailers, such as supermarkets. are 
encouraged, by the high markups prevalent in ‘‘fair traded” products 
as a result of ‘fair trade,” to add such products to their line and to 
make a special effort to increase their sales of these high profit items: 
Testimony before the Senate Small Business Committee (85th Cong), 
2d sess., on Discount House Operations), for example, indicated that 
well over 60 percent of Colgate’s toothpaste (which is ‘fair traded’’) 
is sold through supermarkets. It was also pointed out that super- 
markets account for more sales of the most popular “‘health and beauty 
aids” than all the drugstores in the country. 

3. Although ‘‘discount houses” are one of the targets of proponents 
of “fair trade,” it would seem that “fair trade’’ in fact gives rise to 
and facilitates the success of discount houses. The diseount house 
is so successful because ‘‘fair trade’’ gives discounters a fixed nationally 
advertised price to cut. The buyer can clearly see the savings in- 
volved. Beyond that, and more important, by attempting to stifle 
price competition the ‘‘fair trade” laws created an economic yacuum 
Into which the discount houses rushed, 
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4. The retail drugstores, which, according to the NARD, arg 
desperately in need of the protection of H.R. 1253, have, in fact, 
been more prosperous in the recent past, than they have ever been 
before, even though “fair trade” has concededly been crumbling, 
Drugstore sales in 1956 were 11.3 percent higher than in 1955, in 
1957, such sales again increased about 10.1 percent. (See American 
Druggist magazine, Jan. 13, 1958.) During the first 2 months of 
1958 (the last figures available), in the face of the recession, . 
store sales again were estimated to have increased over 10 percent 
over the same period in 1957. (American Druggist magazine, Apr, 
7, 1958.) In the face of these statistics, it is hard to understand the 
NARD’s position that enactment of H.R. 1253 is necessary for the 
protection of the American druggist. 

5. H.R. 1253 is advanced ostensibly to protect small business, the 
heart and essence of our free enterprise system. Yet it would deprive 
the retailer of his right to set the price at which he chooses to sell his 
goods, which is probably the one most important business decision a 
retailer is called upon to make in the operation of his business. The 
privilege of “being his own boss,” free to make his own business 
decisions, is undoubtedly one of the major attractions causing indi- 
viduals previously employed by others to strike out for themselves 
in a small business. Yet under “fair trade’? they would be not 
independent retailers, but would become mere conduits for disposal of 
a manufacturer’s product, at the price the manufacturer sets, without 
leeway to attract customers by lower prices, or to convert what 
economies and efficiencies they develop into lower prices and higher 
volume. 

6. The proponents of H.R. 1253 uniformly urged adoption of the 
bill on the ground that it was necessary to prevent loss leader selling, 
which concededly may have the effect of hurting the small retail 
merchant. To the extent that loss leader sales present a real problem 
(and I believe that the prevalence and dangers of loss leader selling 
have been much exaggerated), the ‘‘fair trade’”’ approach is not the 
answer which is called for. H.R. 1253 would prohibit all retail sales 
below the prices stipulated by the manufacturer regardless of whether 
such sales:are above or below cost. As the Honorable Emanuel 
Celler, chairman of the Committee on the Judiciary of the House of 
Representatives, observed when he appeared before this committee: 
‘to attack the loss leader by this very pervasive bill is like burning 
down the house to roast a pig.” 

That loss leader selling sind predatory price cutting are not the real 
concern of the proponents of “fair trade” is demonstrated by the fact 
that at the time of the passage of the McGuire Act, Congressman 
Celler in the House and Senator Douglas in the Senate proposed to 
proponents of “fair trade” the substitution of a bill prohibiting loss 

er selling and ‘predatory price cutting. The proponents of ‘fair 
trade” rejected the proposals. 

Moreover, as the testimony of H. Graham Morison, in his capacity 
as Assistant Attorney General, before the Senate hearings on resale 
price fixing, Interstate and Foreign Commerce Committee, 82d Cons 
gress, 1952, indicated: 


Predatory price cutting for the purpose of forcing a com- 
— out of business is in violation of the antitrust laws. 
ection 5 of the Federal Trade Commission Act prohibits 
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unfair competition, and articles may be sold below cost in 
such manner as to violate that section. Section 3 of the 
Robinson-Patman Act prohibits selling ‘‘at unreasonably low 
prices for the purpose of destroying competition.” 


It is submitted that what is needed is a stricter enforceme it of 
these laws to protect small businesses from the predatory practices 
of their competitors, to the extent that they exist, not the adoption 
of H.R. 1253; which goes far beyond what is called for. Also, it 
should be remembered that 31 States have unfair sales acts which 
specifically prohibit loss leader selling. 


THE BILL IS OPPOSED TO THE INTEREST OF THE AMERICAN 
CONSUMER, AND IS NOT IN THE PUBLIC INTEREST 


Numerous representatives of consumer groups have testified before 
this committee. It is significant that not one among them favored 
the adoption of H.R. 1253. All were unanimous in their vehement 
opposition to the bill. 

n addition, representatives of other organizations, whose member- 
ship comprises a oe segment of the general public, were unanimous 
in their opposition to H.R. 1253. Among these groups were the AFL- 
CIO and the American Farm Bureau Federation. 

Also significant is the fact that among the professors of economics, 
marketing and law who testified before this committee on their own 
behalf, as experts who had studied the field, there was a unanimity of 
opinion that H.R. 1253 should not be passed. 

Finally, it must be noted that all Federal agencies which are con- 
cerned with the problem also opposed H.R. 1253. The letter to the 
chairman of this committee from the Bureau of the Budget, dated 
: ril 13, 1959, summed up the position of the Government agencies as 
ollows: 


All interested Federal agencies, including the Council of 
Economic Advisers, the Departments of Justice, Commerce, 
Agriculture, and State, and the Federal Trade Commission, 
recommended against this legislation. Among the major 
reasons given by these agencies are that resale price mainte- 
nance is inconsistent with our free enterprise economy; that 
the legislation would substitute Federal mandate for State 
and local discretion; that the bills would increase the cost of 
living for American consumers; that they would not benefit 
small business but might in fact handicap them; that there 
are grave doubts concerning the constitutionality of the 
legislation. 

The Bureau of the Budget is in full agreement with the 
views of these agencies and strongly recommends against 
enactment of this legislation. 


Against this unanimity of objective opinion, I find among those 
who testified in favor of H.R. 1253 only certain organized groups of 
retail dealers spearheaded by the National Association ofs Retail 
Druggists (NARD), a number of individual retailers ‘and nmianufac- 
turers who: feel that fair trade will help their business; and several 
groups whose only avowed purpose it is to support fair trade x « 
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Cost to the consumer 


It is no wonder that among the disinterested students of marketing 
and economics, the Federal agencies, consumer, labor, and farm organ. 
izations, not one supporter of fair trade can be found. For it is an 
indisputable fact, substantiated by all objective studies which haye 
been undertaken, that fair trade results in artificially maintained high 
prices at the cost of billions of dollars each year to the American 
consumers. 

A detailed survey of price comparisons between the prices of branded 
consumer goods in fair-trade States as distinguished from the States 
and the District of Columbia where retail price fixing is not authorized 
by law was conducted by the Department of Justice in 1956. Robert 
A. Bicks, of the Antitrust Division, Department of Justice, summarized 
the findings of this survey in his testimony before this committee, at 
pages 506-507 of the transcript of the committee’s hearings, as follows; 


The survey covered eight non-fair-trade cities ranging the 
country from Rutland, Vt., to El Paso, Tex. The survey 
included 132 rapid turnover, fair trade, consumer items—for 
example, drugs and prescriptions; toiletries, housewares, and 
small appliances; camera and photographic supplies; jewelry 
and silverware; pens; waxers and cleaners. Within these 
product categories, specific brand items surveyed were 
selected at random. 

The facts this survey revealed are striking. First, of the 
132 items surveyed, an average of 119 were available in each 
city. Second, of the 119 items available some 77 on the 
average sold below the fair trade prices in each of the eight 
cities. Thus, consumers in the eight-city nonfair trade area 

urchasing these 77 items could effect savings of 27 percent 
lew their fair trade value of $2,033.20. And third, even 
if consumers in the eight-city area purchased all 119 of the 
items available, items which include those selling at fair 
trade as well as below fair trade prices, consumers would, 
nonetheless still have effected an average saving of 19 percent 
below the fair trade figure of $2,279.34. 


This pricing survey of the Department of Justice is included as 
Appendix I to these minority views. 

A statement read into this committee’s record by Dr. Stewart M. 
Lee, chairman of the Department of Economics and Business Adminis- 
tration at Geneva College, Pa., whose professional specialization has 
been the study of fair trade, included a summary of leading comparison 
price surveys, which indicates that the average saving involved in 
purchasing fair trade merchandise in nonfair trade areas is well over 
20 percent. (See pp. 414-419 of transcript of hearings, with attached 
tables.) The following quotation is from Dr, Lee’s own summary 
of the leading surveys in this field as follows: 


1;. Table I is a comparison of fair trade prices and the - 
prices which I actually paid for 20 items. The total I paid 
was 30.6 percent below the fair trade prices. 

2.. Table II is a, comparison of fair trade prices and lowest 
discount prices for five electrical appliances in a study made 
by the St. Louis Better Business Bureau. The total for the 
discount prices was 30.8 percent below the fair trade prices. 
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3. Table III is a comparison of former fair trade prices 
and prices in Sears, Roebuck catalog as developed by the 
Consumers Information Bureau. The total price for the 10 
items from Sears was 30 percent below the former fair trade 

rices. 

‘ 4. In the testimony presented by Alex Akerman, Jr., 
executive secretary, National Anti-Price Fixing Association, 
before the Senate subcommittee of the Select Committee on 
Small Business, June 1958, on discount house operations, he 
presented an affidavit showing fair trade prices and prices 
charged by Eckerd’s of Tampa, Inc.; whose total price on 39 
items was 31 percent. below the fair-trade prices. (The 
affidavit also indicated that none of these sales was made 
below cost.) 

5. The Wall Street Journal, July 11, 1958, quoted a sales 
manager of one large manufacturer, ‘“T'ake a toaster that lists 
for $17.95 and has been selling for $12.88 since the end of 
fair trade, that price will firm soon at about $13.95.” That 
price would be 22 percent below the fair trade price. Another 
executive of a Philadelphia department store was quoted in 
the same Wall Street Journal as stating, ‘‘Prices have 
stabilized at about 20 percent above cost.” ®his would work 
out to be ecaeteaiole 30 percent below the fair trade price. 

6. Masters Mail Order Co., of Washington, D.C., in 
its 1956 discount pricelist had the following discount prices 
below fair trade: 

Kodak: 20 to 29 percent below fair trade. 

Revere: 25 to 30 percent below fair trade. 

Argus: 20 to 25 percent below fair trade. 

Bell & Howell: 20 percent below fair trade. 

Ronson: 30 percent below fair trade. 

Sunbeam: 33 items averaged 26 percent below fair 
trade. 

General Electric: 25 to 30 percent below fair trade. 

pete 6 items averaged 28 percent below fair 
trade. 

Revereware: 54 items averaged 25 percent below fair 
trade. 

7. A Department of Justice study in 1954 of the prices of 
736 products in drugstores in Washington, D.C., and in fair- 
trade areas showed that the Washington, D.C., prices were 28 
percent below the fair-trade prices. And another Depart- 
ment study of 245 items in the appliance field showed 
Washington, D.C., prices were 27.7 percent below the fair- 
trade prices. These figures were presented at the hearings in 
July 1954, on a fair-trade act for Washington, D.C. 

8. Table IV shows the former fair-trade prices and catalog 
prices for Sears Roebuck, Montgomery Ward, and Spiegels. 
These prices are not 1-day specials. 

Sears was offering 11 Toastmaster products at 19 percent 
below former fair-trade prices; and 1 Sunbeam product at 17 
percent below former fair-trade prices. 

Ward’s was offering 15 General Electric products at 23 
percent below former fair-trade prices; and 9 Sunbeam prod- 
ucts at 20 percent below former fair-trade prices. 
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Spiegel was offering seven General Electric products at 
20 percent below former fair trade prices; nine Sunbeam 
products at 20 percent below former fair trade prices; and 
two Toastmaster products at 17 percent below former fair 
trade prices. 

9. Table V shows advertised prices of electrical appliances, 
not at discount houses, but at “orthodox” retail stores. 
The figures reveal that Woodward & Lothrop, Washington, 
D.C., was selling 2 Toastmaster products at 23 percent below 
former fair trade prices. Gimbel’s, New York, was selling 
seven Toastmaster products at 27 percent below former 
fair trade prices. Kaufman’s, Pittsburgh, was selling eight 
Sunbeam products at 26 percent below former fair trade 
prices. 

10. In ‘the statement of the Antitrust Division of the 
Department of Justice before the Senate Subcommittee of 
the Select Committee on Small Business, June 1958, a table 
was presented showing that in a survey of 119 articles the 
average price in the nonfair trade areas was 27.12 percent 
below the average price in fair trade areas. [This is the 
study previously yelerred to, which was introduced by Mr. 
Bicks.] 

11.. Table VI shows the actual items purchased by me in 
November 1958 while in Washington, D.C. Twenty-five 
items were purchased at a total price which was 20.4 percent 
below the fair trade prices which were charged in Pennsyl- 
vania. 


As to the cost to the American consumers of fair trade, Professor 
Lee submitted to the committee several projections based on his 
studies in the field. (See committee hearings, pp. 415-16). On the 
basis of these projections, he estimated the annual additional cost 
to the consumer, resulting exclusively from fair trade, to range from 
a minimum of $1.4 billion to a possible maximum of $12.4 billion. 
I conclude from these projections that the actual annual cost of 
fair trade to the consumer is somewhere between the minimum and 
maximum figures estimated by Professor Lee, perhaps in the neighbor- 
hood of $5 billion, which is indeed a startling figure. 


Fair trade is damaging to the economy 

As one proponent of H.R. 1253 candidly put it before this com- 
mittee, “There will not be any price competition, and there should 
not be” (p. 30) and what is really wanted is that ‘a floor be fixed 
under prices” (p. 29). As will be shown in my subsequent discussio 
of the role of the NARD in using fair trade laws as a tool for 
violating the antitrust laws, the artificially high margins which are 
guaranteed retailers by fair trade manufacturers are often the result 
of unlawful concerted pressures by organized retailer groups, such 
as the NARD, to insure that a floor be fixed under prices which 
will guarantee an unreasonable profit. 

In view of the high retail profit margins in fair trade items, it is no 
wonder that retailers in nonfair trade areas can and do sell these same 
items at very substantial savings to the consumer. There is no basis 
in fact for the fair traders contention that such sales constitute 
predatory price cutting or loss leader selling. The available evidence 
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indicates, rather, that these sales, though below fair trade prices, are 
almost invariably well above cost, and yield a legitimate profit to the 
retail merchants who make them. I%é might more appropriately be 
said of some sales made at the fixed fair trade prices that they result 
in predatory aay gouging of the consumer. Certainly that is the 
case in several of the examples set forth in the table at the beginning 
of this report, where the fair trade price was more than 3 times the 
retailer’s cost, and in one case 10 times that amount. 

Aside from causing an increase of retail prices, to the detriment of 
the American consumer, it is submitted that H.R. 1253 is not in the 
public interest because it would retard the recovery and growth of 
our economy. Moreover, in inducing a higher price level of consumer 

oods it will contribute substantially to inflationary pressures, which 
should be kept to a minimum. 

It is generally recognized that an increase in consumption of all 
consumer goods is one of the keys to economic recovery and growth. 
H.R. 1253 by strengthening fair trade, would undoubtedly cause the 
resumption of fair trading by many manufacturers who have aban- 
doned it, in addition to imposing it upon the 20 States and the District 
of Columbia which have rejected it. The result will be that fewer 
consumers goods will be sold at higher prices, and in consequence 
fewer workers will be employed in the production of such goods. The 
success of our American free enterprise economy with its high pro- 
ductivity is due in large measure to the fact that we have not tolerated 
the many restrictive pricing practices in merchandising which have 
been, and to some extent still are, so prevalent in certain European 
countries. In that regard, a recent authoritative study, entitled 
“Resale Price Maintenance” (project No. 238 (1958)), by the Euro- 
pean Productivity Agency of the Organization for European Economic 
Cooperation concludes that— 


The rate of progress of productivity is generally retarded 
and in some respects may be totally arrested by resale price 
maintenance. 


It is perhaps significant that in the light of their unfortunate ex- 
perience with resale price maintenance the most advanced European 
countries have in recent years taken steps to curb it. The above- 
mentioned study by the European Productivity Agency indicates 
that during the last 5 years alone Denmark, France, England, Ger- 
many, Ireland, Norway, and Sweden have enacted laws prohibiting 
or at least limiting the use of retail price maintenance. Moreover, 
Canada prohibited all forms of retail price maimtenance in 1951. 
The Canadian action was taken after the so-called MacQuarrie 
Committee issued a report which found that the practice of resale 
price maintenance— 


must be viewed as manifestations of a restrictive or monopo- 
listic practice which does not promote the general welfare. 
* * * Tt represents a real and undesirable restriction on 
competition by private agreement or “law,” and its general 
tendency is to discourage economic efficiency. 


After enactment of the law prohibiting resale price maintenance in 
1951, an extensive public inquiry into the effects of the prohibition 
resulted in the recommendation that the prohibition should be retained 
(see above-mentioned study, p. 34). 
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It seems strange that at a time when other enlightened countries 
are without exception moving away from fair trade, we are seriously 
asked to salvage it by the enactment of H.R. 1253. 


THE BILL IS NOT IN THE INTEREST OF THE AMERICAN FARMER 


Farm groups have consistently opposed fair trade because farmers, 
as consumers, are directly affected “ the increase of consumer prices 
caused by fair trade. On the other hand, they can expect absolutel 
no benefit from retail price maintenance law, for the prices of their 
own. products do not lend themselves to fair trade. 

Food products, because many are of a perishable nature, because 
of their seasonal price fluctuations, and because many are not branded, 
are usually not fair traded, so that none of the claimed benefits to be 
derived from H.R. 1253 would accrue to the farmers (see letter, 
Acting Secretary, Department of Agriculture, June 18, 1958, hearings, 
Senate Committee on Interstate and Foreign Commerce on 5. 3850, 
p. 279, and Federal Trade Commission Report of Price Maintenance 
(1945), p. 585). On the other hand, the consumer goods and farm 
implements which the farmer must buy are often subject to fair trade. 
If this bill is enacted into law it will not only have the effect of im- 
posing a Federal system of fair trade which will be applicable in all 
of the States which have rejected it, but its broad provisions will 
undoubtedly encourage manufacturers who have never previously 
employed fair trade or who abandoned fair trade in the recent past, 
to price fix their goods pursuant to the new law. Thus, while the 

rices of farm products are declining, the prices of manufactured goods 
armers must purchase have been increasing. This inerease will, for 


the reasons previously stated, be further stimulated if H.R. 1253 is 
enacted into law. 


THE BILL IS OF DOUBTFUL CONSTITUTIONALITY 


Some of the witnesses before the committee, particularly the 
representative of the Department of Justice, had serious questions 
about the constitutionality of H.R. 1253 (see, for example, statement 
of Mr. Robert A. Bicks, First Assistant, Antitrust Division, appearing 
at Ri 505 of the transcript of the hearings). 

here are two basic constitutional objections to the bill: (1) Dis- 
tributers and consumers are deprived of their liberty and property 
without due process of law in volation of the fifth amendment to the 
Constitution, and (2) the grant of price-fixing power to manufacturers 
is an unconstitutional delegation of legislative powers to private 
individuals. \ 

In brief, the constitutional objections are the following: 

1. When a retailer makes a sale, he is in actual fact selling two 
things to his customer: (1) A commodity, which he owns, and (2) a 
“bundle” of services, which are also his. The latter consist of the 
type and location of his store, the type and number of salespeople, 
provision or lack of provision of parking facilities, granting of credit 
with or without charge, free delivery or delivery only for a charge, 
air conditioning, music, elevators, and so forth. The type and quality 
of the services he provides enter into the cost of the sale to the mer- 
chant, and the price that he must charge and receive for them. Each 
merchant must determine for himself just which of the services he 
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must supply—what his ‘“‘bundle”’ must be—to make the most profit 
from his business. Extremes are the “5 and 10” which depend on 
the small bundle of services, low margin, and large turnover; and the 
“Tiffany’s” which depend on a luxury bundle of services, high margin 
and smaller turnover. 

Under the provisions of H.R. 1253, a manufacturer who has sold 
his product to the retailer for a price satisfactory to the manufacturer 
is given an absolute right, without any eement on the part of the 
retailer, to set the price which the retailer must charge and receive 
for the particular bundle of services which the retailer has selected as 
best for himself. The retailer is deprived of the right to price the 
services he himself provides, and, as a consequence, to determine 
what services he must provide, and both the retailer and his customer 
are deprived of the right to bargain between themselves as to the 
services to be supplied and the amount to be paid therefor. 

This is a deprivation of the liberty and property of retailers and 
customers for the benefit of a wholly private person, a manufacturer, 
who has been paid what he asks and has parted with his goods, and 
for a wholly private purpose. It is a deprivation, therefore, without 
due process of law. Many State courts interpreting State constitu- 
tional provisions almost identical to the due process requirement of 
the fifth amendment to the U.S. Constitution have reached the con- 
clusion that such deprivation of property, for such a purpose, is 
unconstitutional, 

The following quotations from State courts are illustrative: 


Arkansas 
The right of appellee to sell its own property at a price 


agreeable to it is a right guaranteed by the Constitution since 
it is a valuable property right. That such right to sell is a 
valuable property right cannot be denied. * * * 

+ * * * + 


It is frightful to think a device so easily concocted could 
destroy the constitutional bulwark protecting our personal 
liberties and the public welfare (Union Carbide & Carbon 
Corp. v. White River Distributors, Inc., 224 Ark. 558, 275 
S.W. 2d 455 (1955)). 


Florida 
This court has expressed its views on fair trade and similar 
acts and has consistently and unequivocally rejected, on 
constitutional grounds, both the underlying theory and the 


economic facts on which they are sought to be predicated 
(Miles Laboratories v. Eckerd (Florida) 73 S. 2d 680 (1954)). 
Georgia 
We are also familiar with the modern trend to allow th 
Government to more and more encroach upon the individual 
liberties and freedoms. So far as we are concerned, we will 
not strike down the constitution of our State for this purpose; 
neither will we follow the crowd. The scheme described in 
the petition now under consideration permits a manufacturer, 
under the guise of protecting his property rights in a trade 
name and trademark to control the price of his product down 
through the channels of trade into the hands of the ultimate 
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consumer, and into the hands of persons with whom he has no 
contractual relation whatever. This statute clearly violates 
the provisions of the due process clause of the constitution 
of the State of Georgia (Cox v. General Electric Co., 211 Ga, 
286, 85 S.E. 2d 514 (1955)). 
Nebraska 

Liberty within the constitutional meaning includes absence 
of arbitrary and unreasonable restraint upon a person in the 
conduct of his business and the handling of his property. * * * 

It can hardly be questioned that this phase of the act 
within the constitutional meaning and within these concepts 
has the effect of permitting deprivation of liberty and prop- 
erty without due process of law. The most outstanding 
feature is, as has already been made clear, that retailers 
through legislative authority but without legislative stand- 
ards for fixing prices are placed uncontrollably and solely in 
the hands of a producer and one retailer as to the minimum 
price at which they may sell the particular type of mer- 
chandise to which the contract between the two relates 
(McGraw Electric Co. v. Lewis & Smith Drug Co., 159 Nebr. 
717, 68 N.W. 2d 608 (1955)). 

Oregon 

The right to pursue any legitimate trade, occupation or 
business is a natural, essential, and inalienable right, and is 
protected by our constitution. * * * The right of an owner 
of property to fix the price at which he will sell it is an 


inherent attribute of the property itself and is within the 
protection of the State and Federal constitutions. * * * 
(Christian et al. v. La Forge, 142 Oreg. 450, 242 p. 2d 797 
(1952)). 


* * * * * 


We are convinced that the Fair Trade Act as it applies to 
nonsigners constitutes an unnecessary and unreasonable in- 
terference with an individual’s constitutional right of con- 
tract, and of property in violation of article I, section 20, of 
the Oregon constitution, and of the due process clause of the 
Federal constitution (General Electric Co. v: Wahle, 207 
Oreg. 302, 296 p. 2d 635 (1956)). 


South Carolina 


* * * * * 


The right of an owner of property to fix the price at 
which he will sell is an inherent attribute of the property 
EE, ot th 


* * * * * 


This legislation can be justified only upon the theory 
that it constitutes a reasonable and proper exercise of the 
inherent police power of the State. We have held that such 
power can only be exercised where it is reasonably necessary 
in the interests of the public order, health, safety, morals or 
general welfare. * * * 

* * * k * 
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Having concluded that the statute insofar as it applies to 
nonsigners, must be declared unconstitutional upon the 
ground that it constitutes a deprivation of property without 
due process of law in violation of article I, section 5 of the 
constitution of South Carolina, we need not pass upon the 
other grounds upon which the lower court rested its decision 
(Rogers Kent, Inc. v. General Electric Co., 99 S.E. 24665 
(1957)). 


2. H.R. 1253 delegates to private manufacturers the right to compel 
other private persons to sell their own products at prices established 
by the manufacturers. Determination of the prices to be fixed, or 
whether they are to be fixed, and when and where thay are to be fixed, 
is left entirely to private persons, subject to no consent, control or 
review and not responsible to anyone. This power over interstate 
commerce is a power specifically vested in the Congress by the Consti- 
tution. There is serious question as to the right or power of Congress 
to delegate it at all, and an even more serious question about delegating 
it to private persons. 

The Supreme Court has been extremely critical of attempts to 
delegate legislative power to private individuals. The leading case on 
the subject of unconstitutional delegation of legislative power is 
Schechter Poultry Corporation v. United States (295 U.S. 495 (1935)). 
Under NRA legislative power had been delegated not to public 
officials or to the executive but to private individuals in the industry 
to be regulated. The act was held unconstitutional because of the 
invalid delegation of legislative power. The Court said: 


The Government urges that the codes will ‘‘consist of rules 
of competition deemed fair for each industry * * * by the 
persons most. vitally concerned and most familiar with its 
problems.”’ * * * But would it be seriously contended that 
Congress could delegate its legislative authority to trade or 
industrial associations or groups so as to empower them to 
enact the laws they deem to be wise and beneficial for the 
rehabilitation and expansion of their trade or industries? 
* * * The answer is obvious. Such a delegation of legisla- 
tive power is unknown to our law and is utterly inconsistent 
with the constitutional prerogatives and duties of Congress 


(p. 537). 
Judge Cardozo, in a concurring opinion, said: 

The delegated power of legislation which has found ex- 
pression in this code is not canalized within the banks 
that keep it from overflowing. It is unconfined and 
vagrant, * * * 

* * * * * 

This is delegation running riot. No such plentitude of 
power is susceptible of transfer. 

In Carter v. Carter Coal Co. (298 U.S. 238 (1936)) a statute pro- 


vided that boards composed of producers, labor representatives, 
miners and others could prescribe minimum prices and wages. The 
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Court held this to be an unlawful delegation of legislative authority 
to private persons. The Court said: 


The power conferred upon the majority is, in effect, the 

wer to regulate the affairs of an unwilling minority. This 
is legislative delegation in its most obnoxious form; for it 
is not even delegation to an official or an official body, pre- 
sumptively disinterested, but to private persons whose 
interests may be and often are adverse to the interests of 
the others im the same business * * *. And a statute 
which attempts to confer such power undertakes an intoler- 
able and unconstitutional interference with personal liberty 
and private property. 


The same view is expressed by State courts which have considered 
this problem. For example: ' 


It is contended that the Harris case, supra, differs from 
the instant case for the reason the court was there dealing 
with the power of the general assembly to authorize a board 
to fix prices, while here the court is dealing with an attempt 
by the legislature to authorize an individual to fix the price 
of its own product. The clear answer to this contention is 
that if the general assembly cannot authorize a board created 
by the State to fix prices, certainly it cannot give this right 
to an individual. (Cox v. General Electric Co., supra.) 


THE BILL IS IN CONFLICT WITH OUR FREE-ENTERPRISE ECONOMY, WILL 
STIFLE PRICE COMPETITION AND FOSTER VIOLATIONS OF THE ANTI- 
TRUST LAWS 


All objective studies of fair trade which have come to my attention 
agree that resale price maintenance is in direct conflict with our anti- 
trust laws. It stifles price competition. Indeed, that is its very 
purpose. As the Attorney General’s National Committee to Study 
the Antitrust Laws put it in its reports (May 1, 1955): 


* * * the throttling of price competition in the process of 
distribution that attends fair-trade pricing is, in our opinion, 
a deplorable yet inevitable concomitant of Federal exemptive 
laws. Moreover, whatever may be the underlying legislative 
intent, any operative fair-trade system facilitates horizontal 
price-fixing efforts on the manufacturing and each succeeding 
distributive level. And the prominent existence of a Federal 
price-fixing exemption not only symbolizes a radical depar- 
ture from national antitrust policy without commensurate 
gains, but extends an invitation for further encroachment on 
the free-market philosophy that the antitrust laws subserve 
(p. 154). 

Similarly, another recent study of resale price maintenance (June 
1957) conducted at Loyola University concluded at page 132: 


Resale price maintenance is antithetical to competition, 
which is a prime regulator or regulating instrument of our 
society. The antithesis of fair trade to competition is ex- 
pressed by proponents in their statements that competition 

- among retailers, which they regard as lacking economic or 
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logical justification, is to a large extent eliminated by these 
laws (see NARD Journal, June 16, 1938). 


Robert A. Bicks, First Assistant, Antitrust Division, Department 
of Justice, in his statement to this committee summarized the Justice 
Department’s analysis of H.R. 1253 as follows: 


This legislation, to repeat, does away with price competi- 
tion in a large portion of the country’s commerce. And price 
competition is the core of that competition essential to a free- 
enterprise economy. The Sherman Act, called the charter 
of economic freedom; rests on a basic belief in the worth and 
necessity of a competitive free-enterprise economy. This 
bill’s elimination of competition, through exceptions to that 
act so broad as to repeal it for a large share of the economy, 
poses squarely the decision whether the basic principle of 
our free-enterprise economy is to be abandoned. 


John W. Gwynne, Chairman of the Federal Trade Commission, 
made the following statement last year with reference to H.R. 10527. 
That statement appears in the transcript of the present hearings at 
page 481. 


In 1945, the Federal Trade Commission completed an 
exhaustive study on resale-price maimtenance and sub- 
mitted to Congress an 872-page report. The conclusions 
reached are far too long and detailed to discuss here, but 
speaking quite generally, the Commission found that resale 
price maintenance was unsound economically, tended to 
destroy competition, and at least in certain areas, favored 
the large concerns. 

Again in 1952, the Commission reaffirmed its opposition to 
the principle of resale price maintenance. At that time the 
Commission described resale price maintenance as ‘‘contrary 
to the public policy expressed by Congress in the antitrust 
laws since 1890” and ‘‘contrary to the public policy expressed 
by Congress in the Federal Trade Commission Act.”’ 

For the reasons which are outlined above and because the 
concept of resale price maintenance contravenes the tradi- 
tional ideas of the American system of free competitive 
enterprise, the Federal Trade Commission reaffirms its 
position of opposition to the principles involved in H.R. 10527 
(pp. 484-485). 


The Supreme Court of the United States, similarly, has condemned 


retail price maintenance as an unreasonable restraint of trade. Said 
the Court: 


* * * Tf there be an advantage to the manufacturer in the 
maintenance of fixed retail prices, the question remains 
whether it is one which he is entitled to secure by agreements 
restricting the freedom of trade on the part of dealers who 
own what they sell. As to this, the complainant can fare no 
better with its plan of identical contracts than could the 
dealers themselves if they formed a combination and en- 
deavored to establish the same restrictions, and thus to 
achieve the same result, by agreement with each other. If 
the immediate advantage they would thus obtain would not 
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be sufficient to sustain such a direct agreement, the asserted 
ulterior benefit to the complainant cannot be regarded as 
sufficient to support its system. 

But agreements or combinations between dealers, having 
for their sole purpose the destruction of competition and the 
fixing of prices, are injurious to the public interest and void, 
They are not saved by the advantages which the participants 
expect to derive from the enhanced price to the consumer 
(Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 US. 
373 at 407-408). 


The history of fair trade under the Miller-Tydings and McGuire 
Acts indicates that although H.R. 1253, with certain exceptions, pur- 
ports to authorize only “vertical” price fixing agreements, while 
continuing to prohibit most “horizontal’’ price fixing agreements 
between manufacturers, wholesalers, and retailers, the actual effect 
of fair trade is like that of horizontal price fixing between competitors, 

The Federal Trade Commission in hearings before the House 
Judiciary Committee in 1952 considering another Federal Fair Trade 
Act (H.R. 6925, 82d Cong.) made this very point as follows: 


Moreover, when the nonsigner clause is added to resale 
price maintenance, the effect is the de facto ‘nullification 
of our Federal laws against horizontal conspiracy, not- 
withstanding the fact that the proposed legislation expressly 
prohibits horizontal price fixing. Nothing is more clearly 
established in Fadetil police than the principle that horizon- 
tal price fixing shall not be tolerated. The proposed legis- 


lation pays lip service to that | grep so yet its effect would 


be that a minimum price fixed by contract with one retail 
distributor would become the minimum price for all other 
retail distributors of the manufacturer’s product who were 
placed upon notice of the existence of the contract. The 
rigidity and uniformity of the price would be exactly that 
of the most rigid horizontal price fixing conspiracy; the 
level of the price would be likely to be at least as high as in a 
horizontal conspiracy; and the public control over the reason- 
ableness of the arrangement would be as nonexistent as in 
the x of a horizontal conspiracy (hearings February 27, 
1952). 


It is clear that insofar as economic effect is concerned, there exists 
no difference between horizontal price-fixing arrangments among 
competing retailers on the one hand, and the fixing of a price by manu- 
facturers which is binding upon all competing retailers on the other, 
In this context, the purported prohibition against horizontal price 
fixing becomes meaningless. 

Moreover, as Robert A. Bicks observed in his statement to this 
committee at page 521, H.R. 1253 will not only result in the elimina- 
tion of price competition among retailers selling the same products, 
but ‘possible price competition between each of such products and 
others like it will inevitably be lessened. By confining enforcible 
price judgments to the few producers of similar items, a marked 
tendency toward uniform pricing becomes inevitable.” 

Similarly, The Attorney General’s National Committee To Study 
the Antitrust Laws as we have noted, concluded that “whatever may 
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be ‘the underlying legislative intent, any operative fair trade system 
facilitates horizontal price-fixing efforts on the manufacturing and 
each succeeding distributive level.”’ 

That this law will encourage violations of the antitrust laws is 
evidence by past experience under the Miller-Tydings and McGuire 
Act under which fair trade legislation has repeatedly been used as a 
tool to implement and conceal unlawful activities in restraint of trade. 

In 1942, the Colorado Wholesale Wine and Liquor Dealers Associa- 
tion was indicted by the Department of Justice for violation of the 
Sherman Act. It was charged that the association engaged in a 
conspiracy to fix retail prices by exerting pressure on padianens to 


‘enter into fair trade contracts at the agreed upon prices, and that 


wholesalers and producers who refused to comply were boycotted. 
Pleas of nolo contendere were filed by the defendants and fines were 
imposed. 

imilarly, the National Association of Retail Druggists, today the 
loudest advocate of fair-trade legislation, was fined in 1947 on a plea 
of nolo contendere to an indictment charging them with having en- 
gaged in a conspiracy to fix the retail and wholesale prices of drug 
items, to eliminate price competition among retail druggists, and to 
restrain competition. This conspiracy was perpetrated despite the 
existence of a consent decree filed in 1907 perpetually enjoining the 
association from engaging in such activities as boycotts, etc. Methods 
employed by the National Association of Retail Druggists to achieve 
its illegal objectives were summarized by the Assistant Attorney 
General in charge of the Antitrust Division, Department. of Justice, 
to the House Judiciary Committee, 82d Congress, as follows: 


They threatened to refuse to handle, or to boycott, or to 

e their customers and prescribing physicians to accept 
substitutes for drugstore items, where margins of profits had 
not been approved, and refused to carry in stock, boycotted, 
and urged their customers to accept substitutes for such 
drugstore items; agreed to sell drugstore items whose retail 
prices had been established by producers at prices not below 
those so established and sold said drugstore items at prices 
not below those so established; persuaded, induced, and com- 
pelled producers of drugstore items to establish wholesale 
prices in relation to the retail prices demanded by defend- 
ants; threatened producers with lack of cooperation in the 
sale of drugstore items on which the wholesale prices were 
not established at levels bearing the relation to retail prices 
demanded by defendants and refused to cooperate in the sale 
of such drugstore items (hearings, Feb. 12, 1952). 


The National Wholesale Druggists’ Association was also indicted 
under the Sherman Act for conspiring to raise, fix, and stabilize whole- 
sale selling prices of drug items. Alleged devices utilized to further 
the objectives of the conspiracy included lack of cooperation with 
recalcitrant manufacturers, boycotts, and refusals to sell from or carry 
in stoek. Again, nolo contendere pleas were filed and fines levied. 

In the United States v. New York State Pharmaceutical Association, 
the National Association of Retail Druggists was again indicted, this 
time in conjunction with the New York State Pharmaceutical Asso- 
ciation and others, for fixing, stabilizing, and maintaining the retail 
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and wholesale prices of drugstore items through the adoption of uni- 
form prices and methods of sale, interchange of information, boycotts, 
and blacklists. Pleas of nolo contendere and fines also ended this 
litigation. 

oceedings involving the abuse of resale price maintenance legisla- 
tion are extensive. The Department of Justice has brought cases of a 
similar nature against the Tri-State Record Dealers Association, the 
Record Dealers Association, and cases against the Allegheny County 
Retail Druggists’ Association and the Sunbeam Corp. Proceedings 
instituted by the Federal Trade Commission where resale price mainte- 
nance was an important factor include: 

Docket No. 4526: Law Book Publishers Co. 

Docket No. 4900: Refractories case. 

Docket No. 5448: Rubber manufacturers group. 

Docket No. 5734: Mid Atlantic Distributors Corp. (which just 
recently has been appealed to the U.S. Court of Appeals for the 
District of Columbia Cireuit). 

Docket No. 5635: Cycle jobbers. 

Docket. No. 5636: American Dental Association. 

Docket No. 4093: Wholesale Liquor Distributors Association 
of Northern California et al. 

Docket No. 4132: Western Confectioners Association. 

Docket No. 4168: National Retail Liquor Package Stores 
Association. 

The success of the antitrust agencies in the above litigation belies 
the serious competitive problems raised by the exemption of resale 
price maintenance programs from the antitrust laws. The Depart- 
ment of Justice was quoted in 1945 as having said that— 


* * * if its Antitrust Division had sufficient men and 
money to examine every resale price maintenance contract 
written under State and Federal legislation, and to proceed 
in every case in which the arrangement goes beyond the 
authorization of the Tydings-Miller amendment, there would 
be practically no resale price maintenance contracts * * *’’ 
(Federal Trade Commission, Report on Resale Price Mainte- 
nance (1945), p. LX1). 


Fair trade has frequently been used as a means of fixing prices in 
violation of section 1 of the Sherman Act. The cases listed below are 
instances where this device was so used. 


CASES INSTITUTED BY THE DEPARTMENT OF JUSTICE IN WHICH IT WAS 
ALLEGED THAT FAIR TRADE SERVED AS A MEANS OF FIXING PRICES 
IN VIOLATION OF SECTION 1 OF THE SHERMAN ACT 


United Yada v. Memphis Retail Package Stores (Cr. 8315 (W.D. Tenn, 
1955)). 

United States v. Memphis Retail Package Stores (Civ. 2672 (W.D. 
Tenn., 1955)). 

United States v. McKesson & Robbins (Civ. 76-50 (S.D.N.Y., 1952)). 

United States v. Univis Lens Co. (Civ. 10-392 (S.D.N.Y., 1940)). 

United States v. Bausch & Lomb Co. (Civ. 10-393 (S.D.N.Y., 1940)). 

United States v. Bausch & Lomb Co. (Civ. 10-394 (S.D.N.Y., 1940)). 

ons States 4 National Association of Retail Druggists (Cr. 683-0 

J., 1942)). 
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United States v. National Wholesale Druggists Association (Cr. 618—C 
Nu., 1942)). 

oe States’ v. New York State Pharmaceutical Association (Cr. 
114-75 (S.D.N.Y., 1943)). 

United States v. Colorado Wholesale Wine & Liquor Dealers Association 
(Cr. 9514 (D.C. Colo.; 1942). 

United States v. Allegheny County Retail Druggists Association (Cr. 
13470 (W.D. Pa., 1951)). 

United States v. Record Dealers Association (Cr. 15755 (E.D. Pa., 
1950)). 

United States v. Tri-State Retail Record Dealers Association (Cr. 13008 
W.D. Pa.)). . 

United States v. Eastman Kodak (Civ. 6450 (W.D. N.Y.)). 

United States v. Lyman Gunsight (Civ. 890-56 (D.C., 1956)). 

United States v. Maryland State Licensed Beverage Association (Civ. 
9122 (Md., 1955)). 

United States v. Maryland State Licensed Beverage Association (Cr. 
23212 (Md., 1955)). 

United States v. Meredith Publishing Oo. (Civ. 109-292 (S.D. N.Y., 
1956)). 

United States v.. Nassau-Suffolk County Retail Hardware Association 
(Civ 17768 (E.D. N.Y., 1957)). 

United States v. Nassau-Suffolk County Retail Hardware Association 
(Cr. 45037 (E.D. N.Y:, 1957)). 

United States v. Retail Liquor Dealers of Chattanooga (Cr. 10581 
(E.D. Tenn., 1955)). 5 

United States v. Retail Liquor Dealers of Ohattanooga (Civ. 2554 
(E.D. Tenn., 1955)). 

United States v. Tri-County Beer Distributors Association (Cr. 5644 
(S.D, Ill., 1957)). 

United States v. Tri-County Beer Distributors Association (Civ. 2385 
(S.D. Tll., 1957)). 


Many manufacturers who fair trade their products have done so 
with extreme reluctance and only upon the preren and heated 
a 


insistence of retailers. As the NARD Journal quoted a prominent 
observer in commenting upon the attitude of manufacturers toward 


fair trade: 


There are two classes of manufacturers with products 
under fair trade. One believes in the system and the other 
lays along with it in a way that gives only lip service to 
air trade (NARD Journal, July 2, 1951, p. 1046). 


How manufacturers unwilling to fair trade their products have been 
convinced of the desirability of entering mto resale price maintenance 
contracts is well illustrated by the case of Pepsodent. ‘The method 
by which the manufacturer of this product was persuaded to return 
to the folds of fair trade was eloquently described by the executive 
secretary of the Northern California Retail Druggists Association at 
the 37th Annual Convention of the National Association of Retail 
Druggists in September 1935 as follows: 


Mr. Chairman, fellow druggists, the Pepsodent Co. was 
operating in the State of California under the California 
air Trade Act. In all the time that they were operating 
under the Fair Trade Act they made no attempt to enforce 
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their contract and like a bolt of lightning from the blue sky 
they informed us that the California fair-trade contract was 
canceled, and the general sales manager, Mr. Kermott, came 
out to California, called upon me in the California office to 
make excuses, and he had with him one of the California 
salesmen. I expressed my heartfelt sympathy to the two 
young men who were in my office because I told them they 
would have the toughest time any salesmen had had in 
any territory. We passed a resolution at our meeting—and 
we published that resolution in our journal, and we sent 
that resolution to every member in California—in which we 
urged and advised them to discontinue the sale of any prod- 
uct that had canceled their fair-trade contract. Brothers, 
it was a slap in the face of our Fair Trade Act. It makes no 
difference what firm it was. It was unwarranted. It was 
the first cancellation. And to my great delight and the 
great delight of our executive committee ali the druggists in 
California refused to sell Pepsodent toothpaste or Pepsodent 
products. They put them in the basement. Some were 
enthusiastic enough to throw them into the ashcan. [ 
wouldn’t bring this out except that I want you to really 
understand how the sales of Pepsodent products in, all of 
California dropped off (cited in FTC Report (1945), p. 143). 


The lesson taught by the NARD to the Pepsodent Co. was subse- 
quently invoked to convince other manufacturers to adopt fair trade, 
whether they liked it or not. For examp!'e, John Dargavel, executive 
secretary of the NARD, writing to the sales company of a manufacturer 
of toilet preparations on February 10, 1936, in an effort to influence 
its selling policies, referred in a veiled manner— 


* * * to the Pepsodent Co. and some others in regard to 
what concerted action by the druggists of this country did to 
their volume— 


and threatened that— 


* * * if we start a campaign through our journal, carrying it 
through the officers of each State, and oul association in this 
country, you are going to find that it will cause you more 
trouble and take away more business from you than you had 
ever realized (cited in FTC Report (1945), p. 166). 


Numerous other examples of NARD pressure on manufacturers to 
adopt fair trade and to increase the profit margins guaranteed to the 
retailers under fair trade are set forth in the minority report of the 
House Committee of the judiciary in reference to H.R. 6925 (82d 
Cong., 2d sess., pp. 35-39). 

These examples of concerted retailer group pressures to force recal- 
citrant manufacturers to fair trade their products, with the explicit or 
implied threat of boycott, violate the Sherman Act and result in in 
creased prices to the customer. Moreover, they constitute a grave 
danger to small producers who are not strong enough economically 
to resist such pressures. Such producers, by being obliged to increase 
their retail prices to fair trade levels, may be forced to price their 
products out of the market. Hence, the small manufacturer, whose 
interest H.R. 1253 is said to protect, will find himself as a result of it 
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jn an increasingly untenable position. Unable to have his products 
marketed at the lower non-fair-trade price, he will be unable because 
of his smaller resources to compete effectively with the dominant pro- 
ducers in his field in the amount spent on advertising and promotional 
activities. 

The U.S. Department of Justice has brought numerous cases under 
the antitrust Jaws dealing with direct restraints on the distribution 
of consumer goods and stemming from efforts by established dis- 
tributors or retailers to freeze out price cutters. A listing of such 
cases is given in appendix II to these minority views. 

These cases are divided into two categories. Category A shows those 
cases involving horizontal conspiracies among dealers or other dis- 
tributors to boycott manufacturers or suppliers who sell goods to 
unauthorized or price-cutting dealers or distributors and/or hori- 
zontal conspiracies among dealers or other distributors to fix the 
retail or wholesale price at which consumer goods will be sold. Cate- 
gory B shows those cases in which a manufacturer in combination 
with his wholesalers and/or dealers has sought to fix the resale prices 
at which his goods will be sold and/or to institutionalize his distribu- 
tion system so as to keep his goods out of the hands of unauthorized 
or price-cutting retailers or distributors. 

As indicated, fair trade in practice is quite a different matter than 
the rosy picture which is painted by its proponents in describing it. 
It fosters coercion, boycotts, and other violations of the antitrust laws, 
often to the detriment of small business. Moreover, its very concept, 
even where it is not abused as a springboard for illegal practices, is 
antithetical to the spirit of our free enterprise system and the antitrust 
laws. 


MANUFACTURERS DO NOT NEED THE PROTECTION OF H.R. 1253 


One of the reasons which has been advanced in support of fair trade 
is that consumers lose respect for nationally advertised articles if they 
can buy them at varying prices. In other words, it is contended that 
affording the consumer an opportunity to purchase a branded article 
on & competitive price basis as between retailers will result in the 
serene of the consumer’s good will toward the manufacturer’s 

rands. 

The Canadian Restrictive Trade Practices Commission, which held 
extensive hearings and conducted a detailed study of the problem of 
retail price maintenance resulting in its prohibition in Canada, in its 
report, (1955, p. 257) found in this regard that: 


No positive evidence was submitted which would indicate 
that a consumer’s attitude toward a branded article became 
less favorable if he found that he could purchase it at a lower 
price, and in fact the evidence which was given as to the 
qualities of certain branded articles which were bought in 
brief periods when a substantial price reduction was adver- 
tised, points in the opposite direction. 


Certainly such respected national brands as General Motors, 
Chrysler, and Ford, and the country’s leading food brands, which are 
not now generally fair traded, have not lost the public’s respect. It is 
also a fact that many, if not most, manufacturers only fair trade 
certain of their branded products while permitting price competition 
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in others. For instance, at the same time that General Electric fajp 
traded its small appliances, such as food mixers, it did not fair trade itg 
larger appliances, such as refrigerators and ranges. Certainly, if it 
bad felt that the public would -lose respect for its non-fair-traded 
products because of resulting price variations, it would have fair 
traded its whole line without exception. 

As is noted in the section dealing with the antitrust laws, fair trade 
has in fact in numerous instances been used’ by organized retailer 
groups, notably the NARD, to coerce manufacturers to adopt fair 
trade against their will. Obviously, it is the small manufacturer who 
is most vulnerable in this regard and who may suffer serious competi- 
tive damage if he is obliged to fair trade his products against his better 
business judgment. 

Conceivably, certain manufacturers may benefit from fair trade 
because of the inflexibility of their own and their competitors’ prices 
caused by fair trade. As a result of this inflexibility, the law of supply 
and demand, which keeps prices down, cannot work as effectively, and 
manufacturers, even in times of abundant supply and small demand, 
can maintain their prices at an artificially high level. 

While it is true that this may benefit certain manufacturers, at least 
from a short range point of view, any granting of such benefit is 
opposed to the public welfare and in direct conflict with the interests 
of the American consumer and our free enterprise economy, and heneg 
deserves no support. 

Finally, it has been suggested that the producer has a legitimate 
continuing interest in the products he manufactures, and therefore 
should be entitled to control the prices at which they are sold by the 
retailer. The fallacy of this argument is that once the producer has 
sold his products, they are no longer his to control. Upon their 

urchase by the retailer, they become the exclusive property of the 
atter, and he should be free to sell them at any price he chooses. 

Proponents of fair trade contend, however, that inasmuch as some 
manufacturers own their own retail outlets and therefore set their own 
retail prices, all other manufacturers should be permitted to fix the 
retail prices of products manufactured by them by means of fair trade, 
This, it is contended, merely “‘equalizes’’ the latters’ rights of distri- 
bution. The same argument is advanced with reference to manufac- 
turers who engage in “consignment”’ selling, where the manufacturer 
uses a retailer as his agent, the retailer, in essence, acting as the 
manufacturer’s salesman, earning a fixed commission upon each sale. | 

In each case described above the manufacturer continues to own 
the product until it reaches the hands of the ultimate consumer, and 
continues to carry the risk of loss through destruction or deterioration, 
and also the risk that it will not sell at all. Henee, of course he sets 
the price, because he still owns the goods. But it is quite another 
thing to allow the manufacturer, who owns no retail stores and who 
does not retain title to his goods by means of consignment selling, to 
dictate to independent retailers the price of goods he no longer owns, 
when all the risks inherent in ownership are on the retailer. 
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Far from equalizing rights of distribution, H.R. 1253 would give 
manufacturers unwarranted new rights to fix another’s prices at the 
nse of many a retailer and the consumer. Those manufacturers 
who wish to distribute their goods through their own outlets or by 
means of consignment selling may, of course, do so, but if past ex- 
rience is a guide, but few will choose that path in view of the expenses 
and risks inherent therein. 


FAIR TRADE DOES NOT WORK, AND IS UNENFORCIBLE 


H.R. 1253 represents the third Federal effort in the “fair trade” 
field. As has been noted, both the Miller-Tydings Act and the McGuire 
Acts have resulted in failure. Despite the best effort of the proponents 
of fair trade who drafted these laws after much study, and saw their 
enactment without any significant amendments fair trade today has 
ceased to work. Not ae is fair trade entirely inoperative in 20 
States and the District of Columbia at the present time, but even in 
those States where price maintenance laws are still in effect, fair 
trade has broken down to a very large extent because it has proved to 
be commercially unfeasible and unenforcible. Manufacturers have 
recently abandoned “fair trading” altogether in ever-increasing 
numbers, and many of those who still claim to employ it are no longer 
enforcing it. 

After the W. A. Sheaffer Pen Co., once one of the leading advocates 
of fair trade, abandoned it 3 years ago, Edmund Buryan, Sheaffer’s 
marketing vice president, said of the move— 


When the Sheaffer Pen Co. went off fair trade, it removed 
itself from any possibility of publicly endorsing one policy, 
but being in practice incapable of uniformly and honestht 
enforcing adherence. Sheaffer dealers are friends of the 
company. We do not think their cooperation can be enforced 
with the billy club of the law. 


Further, Mr. Buryan said— 


in fairness to all Sheaffer dealers, we are now permitting them 
to price our merchanise in accordance with their own local 
economic conditions and competitive practices. (Quoted 
in Dun’s Review of Modern Industry, February 1958, pp. 
108-109.) 


It goes against the grain of the retailers and consumers of America 
to accept as a fact that a retailer cannot sell a product he owns and 
has fully paid for at a price he himself determines. Any law which 
permits one person to fix another’s prices simply will not work. Like 
prohibition, it will not be accepted by the general public, and its 
attempted enforcement will of necessity be uneven, resulting in general 
evasion of and contempt for the law. This latest attempt of the pro- 

nents of fair trade to enact “fair trade’’ into Federal law which will 
be binding even in those jurisdictions which have specifically rejected 
it, will prove no more successful than the two previous efforts. The 

erican people do not want fair trade and, it is submitted, it cannot 
be rammed down their throats. 
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CONCLUSIONS OF FEDERAL TRADE COMMISSION ON RESALE PRICE 
MAINTENANCE 


In 1945, the Federal Trade Commission issued an exhaustive study 
and report on resale price maintenance. Following are certain quo- 
tations from the Commission’s conclusions and recommendations: 


1. Minimum resale price maintenance was originally ad- 
vocated by manufacturers of highly individualized, trade- 
marked, trade named, or branded products as a means of pro- 
tecting them from unrestrained price cutting among dealers 
to whom the products were sold outright. When finally en- 
acted by the States, and by the Congress, however, its enact- 
ment was urged almost entirely by a few well-organized dealer 
groups as a means of eliminating price competition both of 
dealers using the same methods of distribution and of dealers 
using new and different methods of distribution. 

* % * * * 


3. Both State and Federal resale price maintenance laws 
are entirely permissive in their application to manufacturers, 
merely granting permission to them to place their identified 
products under price maintenance if they so desire. In prac- 
tice, however, resale price maintenance serves as a focal point 
for dealer cooperative effort to bring pressure to bear on 
manufacturers to place products under price maintenance at 
prices yielding dealer margins satisfactory to cooperating 
organized dior groups. In some lines of trade, where the 
individual manufacturer has faced strongly organized dealer 
group pressure, the extent of his freedom of choice as to 
whether he will place his brands under resale price mainte- 
nance has been extremely limited. 

* * * * + 


Maintenance of minimum resale prices has been more 
shea applied in the drug, toilet goods, cosmetics, 
liquor, and sporting goods trades than in any other lines 
covered in this inquiry. This is due in part to the individ- 
uality lent to such products by branding, national advertis- 
ing, proprietary secret formulas, and the like and in part to 
the existence of strong cooperating trade groups of manufac+ 
turers, wholesalers, and retailers. Among manufacturers of 
surgical supplies, a cooperating group of large companies 
fixed by agreement the specific prices at which their products 
should. be sold by themselves and their wholesalers to large 
users, and carried the system of maintaining noncompetitive 
prices among their products all the way to the small retail 
purchaser by placing retailers under contract to maintain 
prices that are uniform for the same products made by the 
different leading manufacturers. 

8. Notwithstanding an injunction of long standing against 
cooperative activities to coerce manufacturers to adopt any 
method of distribution favored by retail druggists, the Na- 
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tional Association of Retail Druggists and its affiliated State 
and local associations and their officers, members, and com- 
mittees, among other things, have advised druggists to sup- 
port and push the sale of price-maintained brands and to do 
the opposite respecting non-price-maintained brands; have 
written threatening letters and published threatening articles 
in the trade press directed to manufacturers who refrained 
from placing their products under resale price maintenance, 
or who failed to enforce their prices to the satisfaction of 
retailers. There is strong indication that where proponent 
dealers are strongly organized, the optional features of the 
law, so far as manufacturers’ actions in placing or not placing 
their products under resale price maintenance are concerned, 
are largely nullified by dealer pressure. 
* * * * * 


25. Both the results of the Commission’s present special 
study of the operation of legalized resale price maintenance 
and information developed over a period of many years in 
connection with complaints strongly confirm these earlier 
conclusions and point to the further conclusion that in the 
absence of effective Government supervision in the public 
interest, resale price maintenance, legalized to correct abuses 
of extreme price competition, is subject to use as a means of 
effecting enhancement of prices by secret agreements and 
restraint of competition by coercive action on the part of 
interested cooperating trade groups of manufacturers, whole- 
salers, and retailers in such ways and to such an extent as to 
make it economically unsound and undesirable in a competi- 
tive economy. 

As stated at the outset of this report, the maintenance of 
retail prices at a fixed and uniform level, prior to the passage 
of the Tydings-Miller amendment, was against the policy of 
the antitrust laws, and prior to the enactment of said amend- 
ment, a contract aimed at obtaining this result was illegal. 
The purpose of this amendment, as this report shows, is not 
to legalize contracts whose object is to prevent predatory 
price cutting for an ulterior purpose. The antitrust laws do 
not condemn such contracts. The Tydings-Miller amend- 
ment legalizes contracts whose object is to require all dealers 
to sell at not less than the resale price stipulated by contract 
without reference to their mdividual selling costs or selling 
policies. The Commission believes that the consumer is not 
only entitled to competition between rival products but to 
competition between dealers handling the same branded 
product. 


I urge the House not to pass H.R. 1253 
Joun D. DINGELL. 





APPENDIX TO MINORITY VIEWS OF MR. DINGELL 


AppENDIx I 


Price Survey or U.S. DeparTMENT oF Justicr, 1956 


List of consumer items included in price survey 


PRESCRIPTIONS, DRUGS, AND DRUG SUNDRIES 


Type of merchandise Product description (manufacturer, trade name, model number, size, ete.) 
Achromycin, capsules, 250 milligrams, 16’s. 
Aureomycin, capsules, 50 milligrams, 25’s. 
Empirin Compound Tabloid, tablets, 100’s. 
ew Pentids, penicillin, 200,000 units, 24’s. 
Metamucil, 16 ounces, 
Digifolin, oral solution, 1 ounce. 
Aaflet 2 egret ....-.-. Gantrisin Cream, 3-ounce tube with applicator, 
Ferad B Tabloid, tablets, 8.C. 100’s. 
Multicebrin Gelseals, 100’s. 
Sulamyd, tablets, 0.5 gram, 100’s. 
Feosol, tablets, 100’s. 
Rybutol Gelucaps, 25’s. 
Vi-Daylin, 8-ounce bottle. 
Tronized Yeast, 60 tablets. 
Abdol, with vitamin C, 100 capsules. 
Heptuna, capsules, 100’s. 
Vi-Syneral drops, 45 cubic centimeter, with dropper, 
Premarin, liquid, 0.625 milligrams/4, 4 ounces. 
BPS Busi sul Neo-Hombreol, oral tablets 10 milligrams, 100’s. 
DR Acwsep onkh o-sabrs Oreton, 100 milligrams per cubic centimeter, box. 
Insulin Lilly’s, Iletin, U-40, 10 cubic centimeters, 400 units, 
Geritol, liquid, 12 ounces. 
Cough syrup Pertussin, large, 8 ounces. 
Laxative Ex-Lax, chocolated, 18 tablets. 
Phillips, milk of magnesia, 12 ounces. 
Nose drops Vicks, Va-Tro-Nol, large. 
Eye lotion Murine, 12 drams. 
Petroleum jelly Vaseline, white, No. 1 bottle. 
Aspirin Bayers, 5 grain tablets, 24’s. 
Corn pads Dr. Scholl’s, small. 
Adhesive tape Johnson & Johnson, Red Cross, waterproof, % inch 
by 10 yards. 
Gauze bandage Johnson & Johnson, Red Cross, sterile, 2 inches by 
10 yards. 
Johnson & Johnson, plastic strip, Band-Aids, me- 
dium, 33’s. 
Thermometer B-D, Baby No. TY315, Security. 
Baby bottle unit Evenflo unit, 8-ounce bottle, nipple and cap No. 40. 
Baby oil Johnson & Johnson, medium. 


a 
~ 


TOILETRIES 


Colgate, economy size. 
Pepsodent, economy size. 
Ipana, giant size. 
ek, junior medium. 
Pro-Phy-Lac-Tic, tufted, natural and prolon bristle. 
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List of consumer items included in price survey—Contined 


Type of merchandise 
Denture holder__ 
Denture cleaner 
Shaving cream 

D 


Do_- 


Razor blades __ Bec eo 


Hair preparation 
Lipstick 
Deodorant 


Camera, movie 


Pe oa 


Slide projector _- 
Movie projector - 


Exposure meter __- 


Flash lamps--- - - 
Developing kit _- 
Film. 

Screen. ___- 


Tape recorder__-___... 


Electric clock 

Do 

Do 
Pressure cooker 
Electric frypan 
Coffeemaker 

Do_. 
Electric fan. 

a 

Electric shaver 
Electric shaver. 


0 
Electric mixer __ 


TOILETRIES—continued 


Product description (manufacturer, trade name, model number, size, etc.) 
Fasteeth, 444 ounces, large. 
Polident, 7 ounces, large. 

Barbasol, brushless, 11-ounce jar. 
Mennen, lather, regular, 444 ounces. 
Williams, brushless, 8-ounce jar. 
Personna, double edge, 20’s. 
Gillette, Blue Blades, 20’s. 
Woodbury, all purpose; 744 ounces. 
Noxzema, 10 ounces. ‘ 

Breck, 6 ounces. 

Vitalis, 12 ounces. 

Wildroot, cream, large. 

Toni, home permanent. 

Revlon, No. 0500, regular. 

Arrid, cream, 1.05. 

Mennen’s, spray, 144 ounces. 


CIGARS 


El Producto, Favorite, (box of 50). 
Robert Burns, Panatellas (box of 50). 
White Owls (box of 50). 


CAMERAS AND PHOTOGRAPHIC EQUIPMENT 


Eastman Kodak, Brownie Hawkeye camera. 
Eastman Kodak, Brownie flash outfit. 
Eastman Kodak, Pony 135 camera outfit. 
Leica, M-3, lens: 50 millimeter Elmar-f/3/5. 
Argus, C-3 outfit. 

Bolsey, Jubilee, Threesome. 

Eastman Kodak, Tourist II. 

Eastman Kodak, Signet 35 outfit. 

Eastman Kodak, Stereo camera. 

Polaroid Land Highlander. 

Eastman Kodak, Brownie movie camera kit, 
Revere, model 40, F/2.5. 

Bell & Howell, Companion. 


. TDC 303. 


Revere, P-85 D, deluxe 8 millimeter. 
General Electric, DW-68. 

Sylvania Blue Dots, press 25 (box of 12). 
Eastman Kodacraft, photolab outfit. 
Eastman Kodak, roll, Verichrome (120-620). 
Da-Lite, 40 by 40, Versatol. 

Revere, T-—1100. 


HOUSEWARES AND SMALL APPLIANCES 


General Electric, Telechron Topper No. 2H-44. 
General Electric, Decor nonluminous, 7H-215. 
Seth Thomas; Bellwyn, luminous. 

Presto, Cookmaster, No. 240, 4-quart. 


Sunbeam, FP-10. 


General Electric, automatic coffeemaker, No. P30. 
Universal, Coffeematic, No. 4408, 8-cup. 

General Electric, window fan, T3. 

Hunter, B-—2500. 

Remington, 60 Deluxe, No. 653. 

Schick, Custom, No. 85. 


_ Sunbeam, Shavemaster, WL, deluxe. 


General Electric, steam-dry, No. F50. 
Presto, automatic vapor steam, S—11. 
Sunbeam, Mixmaster, No. 10. 
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List of consumer items included in price survey—Continued 


Type of merchandise 
Electric toaster ___ 


Sunlamp-__---- 
Electric blanket_ 
Vacuum cleaner _ 


Step stool 


Electric utility table 
Cooking utensils____- - 


Cutlery 
Carpet sweeper 


Canister set__- 


Cee... 


Deodorizer- _-- 


Typewriter - - - 
D ‘ 


Wedding ring - -- 


Wristwatch _ 
ae 
ne oa 

Silverware. - 
es 


Pen... - ° 
Do... 


Arm bank - --- 
Compact - -_ -- 
Silverware__ 


HOUSEWARES AND SMALL APPLIANCES—continued 


Product description (manufacturer, trade name, model number, size, ete.) 
_.. Sunbeam, Radiant Heat. 
_ Toastmaster, No. 1816, superdeluxe. 
_. General Electric, automatic No. T82. 
Sperti, portable, No, P—107. 
General Electric, contour, double bed, single control, 
General Electric, C-3. 
... Lewyt, No. 88 with Papoose. 
Black & Decker, home utility No. 3, %-inch with 
geared chuck. 
Cosco No. 4A. 
Cosco No. 8L. 
Revere, Good Cook set, No. 1800. 
Ecko kitchen tool set, No. 1900. 
Bissell, Sweepmaster. 
Bootonware, 16-piece dinner set, No. 510. 
Lincoln, No, 1225. 


CLEANING SUPPLIES 


Johnson’s Pride, pint. 
Johnson’s Car-Plate, 10 ounces. 
. Johnny Mop. 
. Renuzit, odorless, quart. 
. Airwick, 5% ounces, 


TYPEWRITERS 


Royal, Aristocrat, portable. 
Remington, Quiet. Writer. 
.... Underwood, Deluxe, portable. 


JEWELRY, SILVERWARE, AND PENS 


5 Keepsake, Coronation, WA 702. 
Bulova, Providence, 31717, yellow. 
. Elgin, Amour, 7201 G. 
Hamilton, Ginger. 
1847 Rogers, 52-piece service for 8 (with chest). 
Rogers, sterling Bridal Veil, 5-piece-setting (in 
following patterns, Old Charleston, Moon Beams, 
Wedding Bells). 
. Parker, ball point (all metal). 
Parker, No. 51 Lusterloid Cap. 
Waterman, Ball Pointer. 
Ronson, pocket lighter, Essex, 50566. 
Speidel, Slim Lizard. 
Elgin, Elgin-American 1293/019. 
Community, 52-piece service for 8 (with chest). 
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Apprenpix II 


Cases Broveut By THE Unitep States UNDER THE ANTITRUST 
Laws Deauine Wirs Direct ResTRAINTS ON THE DISTRIBUTION 
or ConsuMER Goops 


This appendix contains all cases brought by the United States under 
the antitrust laws dealing with direct restrains on the distribution of 
consumer goods. The cases are divided into two categories: 

A. Those cases involving horizontal conspiracies among dealers or 
other distributors to boycott manufacturers or suppliers who sell goods 
to unauthorized or price-cutting dealers or distributors and/or hori- 
zontal conspiracies among dealers or other distributors to fix the retail 
or wholesale price at which consumer goods will be sold. 

B. Those cases in which a manufacturer in combination with his 
wholesalers and/or dealers has sought to fix the resale prices at which 
his goods will be sold and/or to institutionalize his distribution system 
so as to keep his goods out of the hands of unauthorized or price- 
cutting i or distributors.’ 


A. HORIZONTAL CONSPIRACIES 


U.S. v. National Association of Retail Druggists, (Eq. 10, 593, Cir. Ct. D. 
Ind, 1906) #32. Consent decree. 
U.S. v. Southern Wholesale Grocers’ Ass’n., (Eq. 205, Cir. Ct. N. D. Ala., 
1910); #72. Consent decree guilty of contempt, 207 Fed. 434 (1913). 
U.S. v. Edward E. Hartwick, (Eq. 4121, Cir. Ct. E. D. Mich., 1911), #92. 
Consent decree. 
U.S. v. Arthur L. Holmes, (Cr. 4750, N. D. Ill, 1911), #87. Nolle prosequi. 
U.S. v. Colorado & Wyoming Lumber Dealers’ Ass’n., (Eq. 5749, D. Col., 1911) 
#96. Consent decree. 
U.S. v. Pacific Coast Plumbing Supply Ass’n., (Eq. 92—1686, Cir. Ct. 8S. D. 
Calif., 1911) #104. Consent decree. 
U.S. v. Philadelphia Jobbing Confectioners’ Ass’n., (Civ. 967, E. D. Pa., 1912) 
#124. Consent decree. 
U.S. v. National Wholesale Jewelers’ Ass’n. (Eq. 10-384, 8. D. N. Y., 1913), 
#149. Consent decree. 
U.S. v. Eastern States Retail Lumber Ass’n., 201 Fed. 581 (S. D. N. Y. 1913), 
aff. 234 U.S. 600 (1914), #85. Conspiracy enjoined. 
. U.S. v. Robert Knauer, 237 Fed. 8 (C. A. 8, 1916), #155. Guilty. 
. U.S. v. Willard G. Hollis & W. R. Wood, 246 Fed. 611 (Cir. Ct. D. Minn. 
1917), #97. Conspiracy enjoined. 
. U.S. v. Carl C. King, 229 Fed. 275 (D. Mass. 1917), #165. Guilty. 
. U.S. v. National Retail Monument Dealers Ass’n., (Cr. 682, D. Md., 1917), 
#186. Nolo contendere. 
. U.S. v. National Ass’n. of Master Plumbers (Eq. 151, W.D. Pa., 1917), #181. 
Consent decree. 
. U.S. v. California Wholesale Growers’ Ass’n. (Eq. H.-80-M, 8.D. Calif, 1924), 
#284. Consent decree. 
. U.S. v. Oregon Wholesale Grocers’ Ass’n. (Eq. 8700-34, D. Ore., 1924), #291. 
Consent decree. 
U.8. v. Southern Calif. Wholesale Grocers’ Ass’n., 72 F. 2d 944 (8.D.. Calif, 
1925, #283. Conspiracy enjoined. 
. U.S. v. Shreve, Treat & Eacret (C. 7900-J, S.D. Calif., 1926), #312. Nolo 
contendere. 
t ee v. Eighteen Karat Club (Civ. L—-12-J, S.D. Calif., 1926), #317. Consent 
ecree. 
. U.S, v. California Retail Hardware & Implement Ass’n. (Eq. 1835, N.D. Calif., 
1927), #320. Consent decree. 
U.S. v. Northwest Shoe Finders Credit Bureau (Eq. 579, W.D. Wash., 1927), 
#324. Consent decree. 


1 All citations will include a number, e.g., #32 in U.S. v. National Association of Retail Druggists. This 
number is the case’s citation in The Federal Antitrust Laws With Summary of Cases, published by the 
Commerce Clearing House in 1952, with supplement in 1957. 
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Richmond Distributing Corp, (Eq. 162, E.D. Va., 1927), #326. Con. 


e. ¥. 
nt decree. 

Ss. vy. Allied Cleaners & Dyers of Seattle (Cr. 11650, W.D. Wash., 1927) 

ie 27. Nolo contendere. d 

. U.S. v. Columbus Confectioners’ Ass'n. (Eq. 546, 8:D. Ohio, 1927), #330. 

Consent decree. 

. U.S. v, Julius Baumgartner, (Cr. 16267, N.D. Ill., 1927) #331. Guilty, ap. 

peal by some defendants: [40 F. 2d 4% (C.A. 7, 1930)] convictions. sus- 

tained, cert. den. 282 U.S. 857 (1930). 

. U.S. v. Chicago Ass’n of Candy Jobbers, (Eq. 7906, N.D. Til, 1928) #334. 

Dismissed by government without prejudice. 

. U.S. v. Confectioners’ Club of Baltimere, (Eq. 1424, D. Md., 1928) #3650. 
Consent decree. 

U.S. v. Evansville Confectioners’ Ass’n., (Eq. 86, 8.D. Ind., 1929) #360, 
Consent decree. 

U.S. v. Contracting Plasterers’ Ass’n. of Long Beach, Inc., (Cr. 14262-Y, §.D, 
Calif. 1940) #489. Nolo contendere. 

. U.S. v. Harbor District Lumber Dealers Ass’n., (Cr. 14302 H, 8.D. Calif. 

1940) #506. Nolo contendere. 

. U.S. v. Western Washington Wholesale Grocers Ass’n., (Cr. 45440, W.D, 

Wash., 1941) #587. Nolo contendere. 

. US. v. Southwestern Woodwork Ass’n., (Cr. 15078, W.D. Mo., 1941) #595, 
Nolo contendere. 

U.S. v. Southern California Gas Co., (Cr. 14832, 8.D. Calif., 1941) #596, 
Nolo contendere. 

. U.S. v. Westinghouse Electric Supply Co., (Cr. 14842, 8.D. Calif. 1941) #597, 

Nolo contendere. 

. U.S. v. Washington Wholesale Tubacco & Candy Distributors, (Cr. 45510, 

W.D. Wash., 1941) #607. Nolo contendere. 

3. U.S. v. Retail Lumbermen’s Ass’n., (Civ. 378, D. Colo., 1941) #651. Consent 

decree. 

. U.S. v. Massachusetts Food Council, Inc., (Civ. 1592, D. Mass., 1941) #653. 
Consent decree. 

U.S. v. Connecticut Food Council, Ine., (Civ. 680, D. Conn. 1941) #654. 
Consent decree. 

. U.S. v. Tennessee Retail Grocers Ass’n., (Cr. 10-116, M.D. Tenn., 1941) 

#658. Defendants’ demurrers sustained. 

. U.S. v. Maine Food Council, Inc., (Civ. 100, D. Me., 1941) #666. Consent 
decree. 

U.S. v. Rhode Island Food Council, Inc., (Civ. 157, D.R.1., 1941) #674. 
Consent decree. 


2. U.S. v. National Retail Lumber Dealers Ass’n., (Civ. 06, D. Colo., 1942) #677. 


Consent decree. 


43. U.S. v. National Wholesale Druggist Ass’n., (Cr. 618-—C.D.N.J., 1942) #683. 


Nolo contendere. 

. U.S. v. Union Hardware & Metal Co., (Cr. 15244, 8.D. Calif., 1942) #686. 

Nolo contendere. 

. U.S. v. Colorado Wholesale Wine & Liquor Dealers Ass’n., Inc., (Cr. 9514, D. 
Colo., 1942) #691. Nolo contendere. 

1S. v. Tennessee Retail Grocers Ass’n., (Cr. 10223, M.D. Tenn., 1942) #701. 
Dismissed. 

1S. v. Utah Wholesale Grocery Co., (Cr. 14140, D. Utah, 1942) #702. Nolo 
contendere. 

JS. v. Retail Furniture Dealers Ass’n. of Southern California, (Civ. 2230-Y, 
S.D. Calif., 1942) #704. Consent decree. 

1S. v. Southern California Gas Co., (Civ. 2231 Y, 8.D. Calif., 1942) #705. 
consent decree. 

1S. v. Washington Wholesale Grocers Ass’n., (Civ. 538, W.D. Wash., 1942) 
#723. Consent decree. 

1.8. v. Washington Wholesale Tobacco and Candy Distributors, (Civ. 570, 
W.D. Wash., 1942) #730. Consent decree. 

.S. v. California Retail Grocers & Merchants Ass’n., Lid., 139 F. 2d 978 
(C.A. 9, 1943), cert. den. 322 U.S. 724 (1944). #689. Guilty. 

1S. v. Spokane Fuel Dealers Credit Ass’n, Inc., (Cr. 7641, E.D. Wash, 
1943) #783. Not guilty. 

U.S. v. The Metropolitan Leather and Findings Ass’n., Inc., (Cr. 128277, 
S.D.N.Y., 1948) #956. Nolo contendere. 
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US: v. Leather and Shoe Finders Association of Philadelphia, (Cr. 14820, 
E.D. Pa., 1948) #957. Nolo contendere. 
_ U.S. v. Greater. Kansas City Retail Coal Merchants Ass’n., (Cr. 17328, W.D. 
Mo., 1948) #965. Nolo contendere. 
US. v. Tri State Retail Record Dealers Ass’n., (C. 13008, W.D. Pa., 1949) 
#994. Nolo contendere. 
U.S. v. Record Dealers Ass’n., (Cr. 15755, E.D. Pa. 1950) #1026. Nolo 
. contendere. 
U.S. v. K & L Distributors, Inc., (Cr. 48202, W.D. Wash., 1950) #1030. 
Nolo contendere. 
. US. v. Ketchikan Retail Liquor Dealers Ass’n., (Cr. 1559-KB, D. Alaska, 
1950) #1031. Nolo contendere. 
._ U.S. v. Anchorage Retail Liquor Dealers Ass’n., (Cr. 2379, D. Alaska, 1950) 
#1032. Nolo contendere. ; 
US. v. Billy Vuicich, (Cr. 1523, D. Alaska, 1950) #1034. Nolo contendere. 
. U.S. v. Tongass Trading Company, Inc., (Cr. 1560 KB, D. Alaska, 1950) 
#1036. Nolo contendere. 
._ US. v. Mon-Yaugh Malt Beverage Dealers Ass’n., (Cr. 13209, W.D. Pa. 1950) 
#1046. Nolo contendere. 
. U.S. v. Eastern Electrical Wholesalers Ass’n., (Cr. 13332, 8.D. N.Y., 1950) 
#1047. Nolo contendere. 
. U.S. v. Eastern Electrical Wholesalers Ass’n., (Civ. 5982, 8.D. N.Y., 1950) 
#1048. Consent decree. 
. U.S. v. National Automotive Parts Ass’n., (Civ. 9559, E.D. Mich., 1950) 
#1056. Consent decree. 
. U.S. v. Minneapolis Electrical Contractors Ass’n., (Cr. 8161, D. Minn., 1951) 
#1068. Guilty. 
. U.S. v. Minneapolis Electrical Contractors Ass’n., (Civ. 3715, D. Minn., 1951) 
#1077. Consent decree. 
. U.S. vy. Allied Florists Association of Illinois, (Civ. 51 C 1036, N.D. IIL, 1951) 
#1108. Consent decree. 
. U.S, vy. Allegheny County Retail Druggisis Ass’n., (Cr. 13470, W.D. Pa., 1951) 
#1111. Nolo contendere. 
. U.S. v. The Stationers Ass’n. of Southern California, Inc., et al., (Civ. 14777 
C.8.D. Calif., 1952) #1148. Consent decree. 
. U.S. v. Akin-Dension Co., et al., (Cr. 53-96F, D. Mass., 1953) #1164. Nolo 
contendere. 
. U.S. v. Haverhill Fuel Oil Dealers’ Ass’n., et al., (Cr. 53-118 D. Mass., 1953) 
#1167. Association found guilty. Pleas of nolo contendere by others. 
. U.S. y. Lowell Fuel Oil Dealer Associates, Inc., et al., (Cr. 53-119, D. Mass., 
1953) #1168. Guilty plea by Association, nolo contendere by others. 
. U.S. vy. Lawrence Fuel Oil Institute, Inc., et al., (Cr. 53-120, D. Mass., 1953) 
#1169. Guilty plea by Institute, nolo contendere by others. . 
. U.S. v. Louisiana Fruit and Vegetable Producers Union, Local 312, et al., 
(Cr. 24906 E. D. La., 1953) #1173. Guilty pleas. 
. U.S. v. S. Barker's Sons Co., et al., (Cr. 21172, N. D. Ohio, 1954) #1187. 
Nolo contendere. 


9. U.S. v. Owyhee Rottled Gas Service, et al., (Cr. 3434, D. Idaho, 1954) #1188. 


Nolo contendere. 

. U.S. v. Maryland State Licensed Reverage Ass’n., Inc., (Cr. 23212, D..Md., 
1955) #1225. Nolo contendere, 

. U.S. v. Garden State Retail Gasoline Dealers Ass’n., Inc., et al., (Cr. 154-55, 
D. N.J., 1955) #1238. Guilty plea by Association, nolo contendere by 
others. 


2. U.S. v. Garden State Retail Gasoline Dealers Ass’n., Inc., et al., (Civ. 482-55, 


D. N.J., 1955) #1239. Consent decree. ' 

. U.S. v. Memphis Retail Package Stores Ass’n., Inc., et al., (Cr. 8315, W. D. 

Tenn,, 1955) #1245. Guilty pleas. 

. U.S. v. Memphis Retail Package Stores Ass’n., Inc., et al., (Civ. 2672, W. D. 
Tenn., 1955) #1246. Guilty. 

U.S. v. Retail Liquor Dealers Ass’n. of Chattanooga, et al., (Cr. 10581, E. D. 
Tenn. 1955) #1247. Guilty plea by association, nolo contendere by others. 

. U.S. v. Retail Liquor Dealers Ass'n. of Chattanooga, et al., (Civ. 2554, E. D. 

Tenn. 1955) #1248. Conspiracy enjoined. 

. U.S. v. Lowell Fuel Oil Dealer Association, Inc., et al., (Civ 55-586, W. D. 
Mass., 1955) #1249. Consent decree. 

U.S. v. Erie County Malt Reverage Distributors Ass’n., et al., (Cr. 14870, W. D. 
Pa., 1956) #1272. Guilty. 
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. U.S..v. Haverhill Fuel Oil Dealers’ Ass’n., et al., (Civ. 56-532, 8. D, Mags 
1956) #1287. Consent decree. " 
. U.S. v. Erie County Malt Beverage Distributors Ass’n, et al., (Civ. 436, W.D, 
Pa., 1956) #1295. 
. U.S. v. Maryland State Licensed Beverage Ass’n., Inc., et al., (Civ. 9122, D, 
Md., 1956) #1302. 
U.S. v. Memphis Retail Appliance Dealers Ass’n., Inc., et al., (Civ, 3016 
W.D. Tenn., 1956) #1308. Consent decree. : 
U.S. v. Nassau and Suffolk County Retail Hardware Association, Ine., (Cr, 
45037, E.D.N.Y., 1957) #1344. olo contendere. 
. US. v. Nassau and Suffolk County Retail Hardware Association, Inc., (Ciy, 
17768, E.D.N.Y., 1957) #1346. Case pending. 
. U.S. v. Tri-County Beer Distributors Ass'n., et al., (Cr. 5644, S.D. IIL, 1957) 
#1352. Nolo contendere. 
. U.S. v. Tri-County Beer Distributors Association, et al., (Civ. 2385, 8.D, Ii, 
1957) #1355. onsent decree. 
U.S. v. Retail Floor Covering Association of Greater Philadelphia, et al., (Civ, 
24401, E.D. Pa., April 2, 1958). 


B. VERTICAL COMBINATIONS 


' ee v. Paris Medicine Co., (Eq. 4802, E.D. Mo., 1917) #190. Consent 
ecree. 

. U.S. v. Colgate & Co., 253 Fed. 522 (E.D. Va., 1918) Aff. 250 U.S. 300 (1919) 

#195. Defendant’s demurrer sustained. 

. U.S. v. American Cone & Wafer Co., (Eq. 155, 8.D. Ohio, 1918) #202. Con. 

sent decree. 

. U.S. v. Klazon Horn Co., (Eq. 2005, D.N.J., 1918) #205. Consent decree. 

. U.S. v. A: Schrader’s Son, Inc., 264 Fed. 175 (N.D. Ohio, 1919), rev. 252 

U.S. 85 (1920) #200. Defendant’s demurrer sustained, reversed by 

Supreme Court, but nolle prosequi because of consent decree in companion 

civil case. 

. U.S. v. Colgate & Co., (Cr. 2404, D.N.J., (1920) #212. Directed verdict for 

defendant. 

: = v. A. Schrader’s Son, Inc., (Eq. 1116, E.D.N.Y., 1922) #260. Consent 
ecree. 

. U.S. v. Colgate & Co., (Eq. 914, D.N.J., 1924) #292. Dismissed by court 

without prejudice. 

é ie. v. Richard Hudnut, Inc., 8 F. 2d 1010 (S.D.N.Y., 1925) #266. Dismissed 
y court. 

. U.S. v. General Electric Co., 15 F. 2d 715 (N.D. Ohio, 1925) Aff. 272 U.S. 476 

(1926) #281. Dismissed by court. 

. U.S. v. Western Pennsylvania Sand and Gravel Ass’n, (Civ. 780 W.D. Pa, 

1940) #496. Consent decree. 

. U.S. v. Waltham Watch Co., (Cr. 110-495, S.D.N.Y., 1941) #655. Nolo 

contendere. 

. U.S. v. Hamilton Watch Co., (Cr. 110-496, S.D.N.Y., 1941) #656. Nolo 
contendere. 

. U.S. v. Elgin National Watch Co., (Cr. 110-497, 8.D.N.Y., 1941) #657. Nolo 

contendere. 


5. US. v. Univis Lens Co., Inc., 41 F. Supp. 258 (8.D.N.Y., 1941) Aff. 316 


U.S. 241 (1942) #558. Combination to restrain distribution enjoined. 

. U.S. v. Bausch & Lomb Optical Co., 45 F. Supp. 387 (8.D.N.Y., 1942) Af. 

321 U.S. 307 (1944) #559. Combination to restrain distribution enjoined. 

. U.S. v. American Optical Company, (Civ. 46-C-—1333, N.D. Ill., 1946) #858. 
Consent decree. 

U.S. v. Bausch & Lomb Optical Company, (Civ. 46—C 1332, N.D. IIl., 1946) 
#859. Consent decree. 

. U.S. v, Bendiz Home Appliances, Inc. and Telecoin Corp., (Civ. 39-247, 

8.D.N.Y., 1946) #881. Consent decree. 

. U.S. v. The White-Haines Optical Company, (Civ. 2167, 8.D. Ohio, 1948) 

#923. Consent decree. 

. U.S. v. Uhlemann Optical Co. of Illinois, (Civ. 48-C-608, N.D. IIL. 1948) 

#924. Consent decree. 

. US. v. N. P. Benson Optical Company, (Civ. 2729, D. Minn., 1948) #925. 

Consent decree. 


. U.S. v. The House of Vision-Belgard-Spero, Inc., (Civ. 48-C-607, N.D. Il. 
1948) #926. Consent decree. 


Se tts. te 8% 
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S. v. Chrysler Corporation Parts Wholesalers, (Cr: 47762, W. D. Wash., 

1948) #970. Nolo contendere. 

.S. v. Servel, Inc., (Cr. 13206, W. D. Pa., 1950) #1045. Nolo contendere. 

'S. v. The Jacobs’ Manufacturing Co., (Cr. 21568, 8. D. Calif., 1950) #1065. 
N 


olo contendere, 

.S. v. Luzene, Inc., (Civ. 66124, 8.D. N.Y., 1951) #1075. Consent decree. 
S. v. Sunbeam Corp., (Civ. 52-C-479, N.D. Tll., 1952) #1121. Dismissed 
by government. 

ae Philco Corp.» (Civ, 18216, E.D, Pa., 1954) #1211. Consent decree. 
S. es Eastman Kodak Co., (Civ. 6450, W.D. N.Y., 1954) #1213. Consent 
dec 


. US. i ya Gun Sight Corp., et al., (Cr. 1116-55, D.D.C., 1955) #1265. 


Nolo contendere. 


_ U.S. v. Lyman Gun Sight Corp., et al., (Civ. 890-56, D.D.C., 1956) #1269. 


Consent decree. 


. U.S. v. McKesson and Robbins, Inc., 351 U.S. 305 (1956) #1130. Consent 


decree 


_ US. v. J. P. Seebury Corp. (Cr. 56 CR 139, N.D, Ill, 1956) #1270. Nolo 


contendere. 


. U.S, v. J. P. Seeburg Corp., et al., (Civ. 56 C 419, N.D. IIL, 1956) #1271. 


Consent decree. 
U.S. v. Shell Oil Co., (Cr. 5675-W.D. Mass., 1956) #1273. Nolo contendere. 
U.S. v. Meredith Publishing Co., et al., (Civ. 109-292, 8.D. N.Y., 1956) #1280. 


Consent decree, 

(Cr. 56-152-S, 56-153-S, 56- 
154-8, 56-155-S, 56-156-S, D. Mass., 1956 6) #1289, 1290, 1291, 1292, 1943. 
Dismissed by court. 


. US. v. R. - Reginald Potts, (Cr. 56-157—M., D. Mass., 1956) #1294. Dismissed 


b 
Udy Th The Rudolph Wurlitzer Company, (Civ. 7337, W.D.N.Y., 1957) #1321. 
Consent decree. 


. US. v. si Sopeene Council, Inc., et al., (Cr. C~152-241, 8.D.N.Y., 1957) 


#1328. 


olo contendere. 


. US. v, Toy Guidance Council, Inc., et al., (Civ. 119-6, 8.D.N.Y., 1957) #1329. 


Consent decree. 


. U.S. v. Parke, Davis & Co., et al., (Cr. 444-57, D.D.C., 1957) #1339. Directed 


verdict of acquittal. 


. US. v. Parke, Davis & Co., et al., (Civ. 1064-57, D.D.C., 1957) #1340, Dis- 


missed by court. 


. U.S. v. Necchi Sewing Machine Sales Corp., et al., (Civ. 112-69, 8.D.N.Y., 


1957) #1348. Consent decree. 


. US. v. Volkswagen of America, Inc., et al., (Civ. 1232-57, D.N.J., 1957) #1368, 


, US. v. The Hoover Company (Civ. 131-68, 8.D.N.Y., March “y, 1958). 
. U.S. y. Jas. H. Matthews & Co., et al., (Cr. 15463, Civ. 16818 W.D. Pa., a 


21, 1958). 


. US. ea 88), Whitin Business Equipment Corp., (Civ. 58-567-A, D. Mass., May 29, 
k US. v. Bostitch Inc., et al., (Cr. 184-58, D.N.J., May 21, 1958). 





SEPARATE VIEWS OF MR. AVERY 


Although there was complete agreement among the committee 
members that Congress should be attentive to the problems of the 
small independent businessman, there was disagreement as to a desir. 
able legislative approach to improve the economic position of inde. 
pendent business. Some members expressed apprehension concerning 
the indirect effect of some provisions of H.R. 1253 despite its desig. 
nation as a “fair trade bill’ that has an admitted firsthand appeal, 
The committee bill (H.R. 1253) and a similar proposal by the Quality 
Brands Associates recognize a continuing vested interest in an identi. 
fiable brand or trademark by its owner even though it is affixed to 
a commodity in possession of a wholesaler or retailer or anyone who 
has acquired such commodity for the purpose of resale. 

The committee bill provides for punitive action by “any person 
suffering damage”’ or by ‘“‘any person reasonably anticipating damage” 
in any court of competent jurisdiction against a person or firm em- 
ploying certain predatory trade practices set out in the bill. The 
alternate approach proposed in legislation introduced by Hon. Frank 
Boykin of Alabama and Hon. Ray Madden of Indiana provides a 
brand control approach. These bills, H.R. 2463 and H.R. 3187, 
provide a simple remedy for protecting the use of a brand and still 
do not suggest possible indiscriminate price fixing, a trade practice 
that. Congress and the courts have attempted to preclude for many 
years. 

The remedy proposed by the brand. control bill is simply to allow the 
owner of the brand or trademark to deny any further use of the 
brand to those who have utilized the brand in a destructive fashion. 

Three grounds are set. out in the bill to allow the owner of the 
brand to invoke this remedy: bait advertising, selling at other than 
the established price, and consumer deception. Those who utilize 
the brand for any of these purposes can fairly be held to have for- 
feited further use of the brand. 

It is noted that this approach regulates the use of the brand only. 
It does not interfere with any other use of the property or commodity, 
The unique merit of this approach is that it does no more than imple 
ment an established property right in the brand and no trade practice 
or policy set forth that State courts have overruled. Congress, as 
it has done by the Trademark Act, merely regulates the use of brands 
which flow in commerce. 

The remedy of brand control which H.R. 2463 and H.R. 3187 would 
establish already generally exists in foreign commerce. Under section 
526 of the Tariff Act of 1930, a foreign manufacturer may deny to 
local importers the use of the brand. The Bureau of Customs aids 
such a foreign producer by seizing branded articles which are imported 
without the consent of the trademark owner. H.R. 2463 and H.R. 
3187 would extend an analogous but more limited right to American 
manufacturers regarding the use of their brand by third parties. 
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Many witnesses testified or submitted statements in support of this 
approach. Mr. Herbert A. Bergson, former Assistant Attorney Gen- 
eral in charge of the Antitrust Division, by letter assured the com- 
mittee of the complete constitutional soundness of H.R. 2463 and 
H.R. 3187. Mr. Rudolf Callmann, eminent trademark authority, 
stated that this approach was consistent with modern concepts of the 
role and function of trademarks. Mr. Ward, president of Palm 
Beach; Mr. Daroff, president of Botany 500; Mr. Blakinger, secretary 
and general counsel of Hamilton Watch, and many others supported 
these bills, including representatives of certain retailer groups. 

In summary, H.R. 2463 and H.R. 3187 seem to be a more realistic 
approach to fair trade problems in that the right of discounters to cut 

rices on products is preserved to the greatest practicable extent. 

his may be done simply by removing the brand or trademark. This 
effectively compromises the competing interests of the brand name 
owner and the discounter, and, although wholly satisfying neither 
side, does offer a workable solution to a complex problem. 

On balance, it seems more appropriate to allow an owner to control 
the unauthorized use of his property—the brand—than to permit the 
brand owner to enforce a rigid price structure on the use of product 
itself, In essence, this is the substantive difference between H.R. 
2463 and H.R. 3187 and the fair trade bill, H.R. 1253. The additional 
prohibitions of H.R. 2463 and H.R. 3187 concerning bait merchandis- 
ing and consumer deception emphasize Congress’ power concern with 
the encouragement of sound merchandising practices in order to 
stimulate commerce. 

In conclusion it should be pointed out that there is no explicit. or 


implied extension for regulatory power of the Federal Government 
over intrastate commerce. H.R. 2463 and H.R. 3187 do not rely on 
administrative or judicial relief but only upon the right of a brand 
owner to control its use in commerce. 


Wiwtuiam H. Avery. 








MINORITY VIEWS OF MR. KEITH 


The chief justification, in my opinion, for H.R. 1253 is that the small 
businessmen need protection against cutthroat competition from the 
giant retailers and discount houses. As a consistent friend of these 
small businessmen, I am aware of the situation they now face. [I find 
merit in some of the arguments presented for this legislation, but I am 
convinced that H.R. 1253 in its present form will not help them. 

This proposal, if passed, would encourage the expanded sales of 
“private brands”’ by large retailers. Fair-traded name brands might 
be protected, but the larger houses would carry low-priced private 
brands of comparable quality when in competition with smaller re- 
tailers. The result would be, it seems to me, a less favorable market 
for the corner drugstores and the small retailers of clothing, hardware. 
and sundries. They now have the freedom of action to meet price- 
cutting competition as it arises. Under H.R. 1253 their hands could 
be tied. 

There are other factors which must be considered, such as questions 
of constitutionality and of States rights. These considerations are 
important, but inasmuch as the bill does not serve the purpose of its 
proponents, I have not given attention to them there. 


Hastines Keira. 
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96TH CONGRESS HOUSE OF REPRESENTATIVES | REPORT 


lst Session No. 516 
aes eee eee 


CITY OF MADEIRA BEACH, FLA. 


Juns 9, 1959.—Committed to the Committee of the Whole House on the State 
of the Union and ordered to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H.R. 2390] 


The Committee on the Judiciary, to who was referred the bill 
(H.R. 2390) for the relief of the city of Madeira Beach, Fla., having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

An identical bill was favorably reported by the committee and 
passed the House in the 85th Congress, but no action taken by the 
Senate before adjournment. 

The facts will be found fully set forth in House Report No. 2574, 
85th Congress, second session, which is appended hereto and made a 
part of this report. Therefore, your committee concur in the former 
recommendation. 


{[H. Rept. 2574, 85th Cong., 2d sess.] 
PURPOSE 


The purpose of the proposed legislation is to pay the city of Madeira 
Beach, Fla., the sum of $12,828.35 in full settlement of the city’s 
claims against the United States for the construction by that city of 
concrete groins for erosion control of 500 feet of property principally 
on riparian land adjacent to the beach house of the Veterans’ Admin- 
istration within the city limits in the years 1956 and 1957. 

Report from the ¢ ‘omptroller General of the United States to the 
chairman of the committee dated August 6, 1958, gives in detail the 
history of this proposed legislation and inter poses no objection to the 
enactment of the legislation. Therefore, after a careful review of 
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the evidence submitted your committee recommends favorable eon. 
sideration of the bill. The report is as follows: 


CompTROLLER GENERAL OF THE UNITED Status, 
Washington, D.C., August 6, 1968, 
Hon. EMANvuEL CBELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrmMan: On August 4, Yt you requested a report 
of the General Accounting Office on H.R. 3571, 85th C ongress, 2d 
session, entitled ‘A bill for the relief of ation Be sach, Fla.” 

The bill would authorize and direct the Secretary of the Treas 
to pay to the city of Madeira Beach, the sum of $12,828.35, in full 
settlement of all claims of that city against the United States for the 
cost of construction by the city in 1956 and 1957 of concrete groing 
for erosion control of 500 feet of property along the Gulf of Mexico 
principally on riparian land adjacent to the beach house of the 
Veterans’ Administration within the corporate limits of Madeira 
Beach, Fla. 

This matter has been the subject of previous consideration by our 
Office. Briefly, the facts giving rise to the claim of the city of 
Madeira Beach are as follows: 

Pursuant to a special election held on January 24, 1956, the voters 
of Madeira Beach voted to have constructed in the Gulf of Mexico a 
series of concrete groins to provide for the control of erosion within 
the corporate limits of that city. Thereafter, the groins were con- 
structed at a total cost of approximately $280,000. Upon the com- 
pletion of the construction, the assessment roll covering the cost was 
fixed at $25.6567 per front foot of property abutting and adjoining the 
Gulf of Mexico. Subsequently, the Veterans’ Administration Center 
at St. Petersburg, Fla., received an assessment notice for $12,828.35, 
representing the total assessment for the 500 feet of beach property 
owned by the United States and occupied by the Veterans’ Adminis- 
tration in Madeira Beach. 

The claim was forwarded to the General Accounting Office as a 
doubtful claim and on July 1, 1958, the claim was disallowed by our 
Office because it represented a tax against the United States by a 
municipal government. This disallowance was appealed by the 
city of Madeira Beach. Senators George Smathers and Spessard 
L. Holland along with Congressman William C. Cramer, the author 
of H.R. 13571, requested our reconsideration of the disallowance. 

In requesting reconsideration of our disallowance, several equitable 
considerations were advanced by the city. Illustrative of the equita- 
ble merits advanced was that no objection was raised by the Veterans’ 
Administration at any of the meetings held by the ¢ ity officials when 
they were considering this construction, the Veterans’ Administration 
abandoned its own project to construct the groins upon learning of the 
city’s proposed project and, the Government property has, and will 
continue to benefit from the construction. Notwithstanding the 
equitable merits advanced and the fact that the record before our 
Office sufficiently established that the property has been considerably 
improved by this construction, our Office felt that it was constrained, 
as a matter of law, to uphold the previous disallowance because this 
assessment was in fact a tax by a municipal government levied against 
the United States. 
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Accordingly, in letters of August 5, 1958, to Senators Smathers and 
Holland and Congressman Cramer, the previous disallowance was 
sustained. In those letters, we pointed out that the law is well settled 
that lands owned by the United States cannot be taxed by a State or 
by any of the political subdivisions of a State. The authorities relied 
upon for this proposition were cited, and are as follows: Van Brocklin 
y. Tennessee (117 U.S. 151), United States v. Power County, Idaho 
(21 F. Supp. 684), and United States v. City of Detroit (355 U.S. 466 
at 469). ‘This rule has equal application where the tax is a special 
tax or assessment for boned improvements as well as in the case of a 
general property tax against lands owned by the United States (Lee v. 
Osceola and Lattle River Road Improvement District, 268 U.S. 6438; 
Mullen Benevolent Corporation v. United States, 290 U.S. 89; and 
United States v. Anderson Cottonwood Irrigation District, 19 F. Supp. 
740). Also, a special assessment is a tax within the rule precluding 
a State from taxing lands owned by the United States because it is an 
exercise of the soveriegn power of taxation and, like other taxes, is an 
involuntary exaction (United States v. Anderson Cottonwood Irrigation 
District, supra; Hagar v. Reclamation District, 111 U.S. 701 at p. 707). 
Aside from the above-cited court decisions, we pointed out that the 
State of Florida has by statute exempted all property of the United 
States from taxation. (See ch. 192.06, subsec. (1), Florida Statutes 
(1955) and (1957).) 

While, as a matter of law, our Office has held upon review that this 
claim may not be allowed, we recognize that had the city of Madeira 
Beach not constructed these groins, the Government would have had 
to construct similar installations at a cost of at least as much as, and 
possibly considerably more than, the amount of the city’s assessment. 
Accordingly, in view of this fact and the equitable merits of the case, 
if your committee decides to recommend enactment of H.R. 13571, 
our Office will interpose no objection. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United Siates. 


RESOLUTION 


Whereas by a resolution passed and adopted at a regular meeting of 
the board of commissioners of the city of Madeira Beach, Pinellas 
County, Fla., held on the 13th day of December 1955, an election was 
called for the 24th day of January 1956, and pursuant to such resolu- 
tion, said election was held and there was submitted to the qualified 
electors of the city who were freeholders, the question of issuance of 
bonds of the city in an aggregate principal amount not exceeding 
$300,000 for the purpose of financing the cost of erosion control 
within the city, said bonds to be additionally secured by a pledge of 
the proceeds of special assessments which were to be levied against 
the property especially benefited by the erection of bulkheads, sea- 
walls, groins, and jetties; and 

Whereas at said election the issuance of said bonds for said purpose 
was duly approved by a majority of the votes cast at said election and 
at which election a majority of the freeholders that were qualified 
voters participated; and 
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Whereas by a resolution adopted the 19th day of April 1956, the 
issuance of such erosion-control bonds was duly authorized and on the 
ist day of June 1956, said erosion-control bonds in the sum of $300.009 
were duly and regularly validated by decree of the Circuit Court of 
the Sixth Judicial Circuit in and for Pinellas County, Fla.; and 

Whereas by a resolution dated the 30th day of July 1956, there 
was authorized the planning, construction, erection, and establish. 
ment of a system of seawalls, bulkheads, groins, and jetties within the 
city and along the waters of the Gulf of Mexico for the purpose of 
controlling erosion within the city, and in said resolution it wag 
determined that such system is a direct benefit to all the land abutting 
and adjoining the Gulf of Mexico within the city, and such resolution 
further declared that the total cost of such improvement in its entirety 
shall be paid for by a special assessment against the several lots, 
parcels, or tracts of land lying within the city of Madeira Beach and 
adjoining and abutting the waters of the Gulf of Mexico including 
all lands which are held for or dedicated to use as public highways, 
streets, avenues, ways, public parks or public easements for pedes. 
trian or vehicular traffic, and such resolution further provided that 
such assessments should be made on the front foot pro rata plan of 
assessment against each lot, parcel, or tract of land and such resolu- 
tion further provided that said assessments shall be payable in 10 
equal annual installments, the first of such installments to be due and 
payable 1 year after the final confirmation by the board of com- 
missioners of the city of Madeira Beach, and such assessments shall 
bear interest to be fixed by the board of commissioners in the resolu- 
tion of final confirmation, such rate, however, not to exceed 5 percent 
per annum on unpaid installments; said resolution further provided 
that a meeting would be held by the board of commissioners of the 
city of Madeira Beach at the city hall on Thursday, the 16th day of 
August, 1956, at 7:30 p.m., at which time the board of commissioners 
would hear the objections of all interested persons to the confirmation 
of said resolution; and , 

Whereas pursuant to such resolution notice of the meeting of 
August 16, 1956, at 7:30 p.m., was duly and regularly published and 
such meeting was duly and regularly held on August 16, 1956, at 
7:30 p.m., at which time the city commissioners heard the objections 
of all interested persons to the confirmation of the resolution of 
July 30, 1956, and at said meeting said board of commissioners 
ratified and confirmed the resolution of July 30, 1956; that there- 
after the city of Madeira Beach erected and constructed a system 
of groins or jetties at a total cost of approximately $280,000; that 
upon the completion of said system of groins, the assessment roll 
covering the cost of such construction and fixing the assessment 
at $25.6567 per front foot of property abutting and adjoining the 
Gulf of Mexico was fixed; that such assessment roll and notice of & 
public hearing thereon for the purpose of equalizing such assessment 
was duly published as required by law and in said notice a hearing 
was fixed to be held on December 12, 1957, at which time the board 
of commissioners of the city of Madeira Beach met as a board of 
equalization for the purpose of equalizing said assessment roll; that 
at said meeting on December 12, 1957, the assessment roll was finally 
confirmed and approved and a resolution adopted approving and 
confirming said assessment roll; and 
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Whereas the United States of America is the owner of 500 feet of 
roperty abutting and adjoining the Gulf of Mexico in the city of 
Uadeira Beach which property was improved and benefited by said 
groins and jetties hereinbefore referred to, which property is under 
the jurisdiction of the Veterans’ Administration as a recreational 
area for veterans under the jurisdiction of the Veterans’ Administra- 
tion Center, Bay Pines, Fla.; and 

Whereas the board of commissioners of the city of Madeira Beach 
is informed that at the time Madeira Beach entered into the program 
of erosion control, the Veterans’ Administration was contemplating 
the improvement, expansion, and extension of certain groins then in 
existence for the benefit of said Veterans’ Administration recreational 
area and after the commencement of the program of the city of 
Madeira Beach, the Veterans’ Administration abandoned its program 
for extension and improvement, and accepted the program of the city 
of Madeira Beach as adequate and beneficial for the erosion control 
of land occupied and used by the Veterans’ Administration and 
owned by the United States of America; and 

Whereas pursuant to the final confirmation of the assessment roll 
as recited herein, a statement was sent by the city of Madeira Beach 
to the Veterans’ Administration, Bay Pines, Fla., requesting payment 
of $12,828.35, the amount of the special assessment against the 500 
feet of gulf-fronted land hereinbefore described, and on April 2, 1958, 
the city was informed by letter that such claim had been forwarded to 
the General Accounting Office, Veterans’ Administration, for payment 
purposes; and 

Whereas by letter dated July 1, 1958, the General Accounting Office 
of the Comptroller General of the United States informed the city of 
Madeira Beach that the claim for the sum of $12,828.35 for such 
assessment had been disallowed; and 

Whereas neither the Veterans’ Administration nor any representa- 
tive thereof at any time during the planning of the erosion control 
program of the city or at any of the public hearings held thereunder, 
to wit, the public hearing on August 16, 1956, and the public hearing 
on December 12, 1957, protested or objected to the program or to the 
assessment to be made therefor; and 

Whereas it is the belief of the board of commissioners of the city of 
Madeira Beach, Fla., that said program is a direct benefit to the 500 
feet of gulf-fronted property belonging to the United States of America 
and said claim is a just and fair obligation of the United States of 
America which is due to the city of Madeira Beach, Fla.: Therefore, 
be it 

Resolved, That Harold J. Hilliard, Sr., as city manager of the city of 
Madeira Beach, be and he is hereby authorized to take such steps as 
he may deem necessary and advisable for the purpose of inducing the 
United States of America and its duly authorized officers, officials, 
boards, and agents to make payment to the city of Madeira Beach the 
sum of $12,828.35 and in the event that he shall be unsuccessful in 
inducing such officials to make such payment that he is further au- 
thorized to request presentation to the Congress of the United States 
of America of a claims bill authorizing the payment; and be it further 

Resolved, That in the event of such presentation of a claims bill, that 
this board of commissioners does respectfully petition the Honorable 
Spessard Holland and the Honorable George Smathers, Senators from 
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the State of Florida, and the Honorable William C. Cramer, Congress. 
man, First District of Florida, to do all in their power to expedite 
passage of such claims bill. 

Passed at a special meeting of the board of commissioners of the city 
of Madeira Beach, held on the 25th day of July, 1958. 

—_——— , Mayor Commissioner, 

Attest: —— —, City Clerk, 
City of Madeira Beach, July 25, 1958 





CERTIFICATE 


The undersigned, being the duty appointed, qualified and actin 
city clerk of the city of Madeira Beach, certifies that the above “a 
foregoing resolution relating to erosion-control assessment on Veterans’ 
Administration property is a true and correct copy of the resolution 
passed on the 25th day of July 1958, by the board of commissioners 
of the city of Madeira Beach, and that said resolution has not been 
repealed or amended. 
RicuarD Mapuro, City Clerk; 
Dated this 25th day of July 1958. 
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FREE AND REDUCED-RATE AIR TRANSPORTATION 





Junz 9, 1959.—Committed to the Committee of the Whole House on the state 
of the Union and ordered to be printed 


Mr. Witt1aMs, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 


[To accompany H.R, 4049] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (H.R. 4049) to amend the Federal Aviation Act 
of 1958 in order to authorize free or reduced-rate transportation for 
certain additional persons, having considered the same, report favor- 
ably thereon with amendments and recommend that the bill as 
amended do pass. 

The amendments are as follows: 

Page 2, line 6, strike out the words: 


immediate families of persons injured or killed in aircraft 
accidents for transportation to and return from the place in 
which the accident occurred 


and insert in lieu thereof the following: 


immediate families, including parents, of persons injured or 
killed in aircraft accidents where the object is to transport 
such persons in connection with such accident 


Page 2, line 13, immediately before the period insert the following: 


: Provided, That all transportation herein authorized at free 
or reduced rates, except for those persons injured in aircraft 
accidents and physicians and nurses attending such persons, 
shall be on a space-available basis only 


PURPOSE OF LEGISLATION 


_The purpose of this legislation is to give air carriers and foreign 
air carriers statutory authority to provide free or reduced-rate trans- 
portation to certain categories of persons in addition to those now 
specifically provided for in the Federal Aviation Act of 1958. 

84006 
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Section 403(b) of the Federal Aviation Act of 1958 (identical with 
sec. 403(b) of the Civil Aeronautics Act of 1938, which was repealed 
by the Federal Aviation Act of 1958) permits air carriers and foreign 
air carriers, under such terms and conditions as the Civil Aeronautics 
Board may prescribe, to provide free or reduced-rate transportation 
to certain persons, including directors, officers, and employees, and 
their immediate families, as well as persons injured in aircraft acej. 
dents and physicians and nurses attending such injured persons, 
The amendment proposed to section 403(b) would expressly permit 
such transportation for three additional categories of persons, namely 
(1) retired directors, officers, and employees, and their immediate 
families, (2) the parents of officers and employees and of retired 
officers and employees (whether or not living in the immediate 
household of the officer or employee concerned), and (3) the parents 
and members of the immediate family of any person injured or killed 
in an aircraft accident for travel in connection with the accident. 

The proposed legislation is permissive. It would permit appropriate 
carrier action subject to Board control. 


COMMITTEE AMENDMENTS 


The committee has amended the bill to clarify the intent with 
reference to the transportation of members of the immediate families 
of persons injured or killed in aircraft accidents. As introduced, the 
language of the bill might be construed as limiting such transporta- 
tion to and from the scene of the accident. This is not the intent 
of the committee. In some cases, for example, accident victims 
might be moved to hospitals at considerable distance from the scene 
of the accident. ‘The first committee amendment will give the carri- 
ers and the Civil Aeronautics Board ample latitude to provide neces- 
sary transportation for members of the immediate families of persons 
injured or killed in accidents. This amendment provides that mem- 
bers of the immediate families (including parents) of persons injured 
or killed in aircraft accidents may be furnished free or reduced-rate 
transportation ‘‘where the object is to transport such persons in 
connection with such accident.” 

The second committee amendment is intended to prevent abuses of 
free and reduced-rate transportation privileges which may be author- 
ized by the Civil Aeronautics Board. It is the intent of the committee 
amendment to limit free and reduced-rate transportation authorized 
by section 403(b) of the Federal Aviation Act of 1958 to space not 
required for regular revenue-producing passengers and all cargo, in- 
cluding freight, express, and mail. It is intended that persons 
provided such free or reduced-rate transportation shall be treated as 
standby passengers eligible for transportation only if space is actually 
available at the time the aircraft is ready to depart, after cargo 
scheduled for the particular flight has been loaded, and all regular 
revenue passengers desiring transportation on the particular flight 
have been accommodated. The only exceptions to this requirement 
relate to the transportation of persons injured in aircraft accidents 
and the transportation of physicians and nurses attending such 
injured persons, 
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HISTORY OF THE LEGISLATION 


This legislation was introduced by the Honorable John Bell 
Williams, chairman, Subcommittee on Transportation and Aero- 
nautics, at the request of the Civil Aeronautics Board. 

Hearings were held May 5, 1959, by the Subcommittee on Trans- 

rtation and Aeronautics on H.R. 4049 and related bills to authorize 

ee or reduced air fares for certain additional persons. No one 
appeared in opposition to the legislation, 


NEED FOR LEGISLATION 


When the Civil Aeronautics Act was passed in 1938, Congress took 
a very restrictive view on free air transportation because of the abuses 
that had grown up in other forms of transportation. - The legislative 
history of the act is quite clear on this point and has been cited by the 
Civil Aeronautics Board in making what is admittedly quite narrow 
interpretations of the pass provisions of the act. 

Under existing law (sec. 403(b) of the Federal Aviation Act of 
1958), every air carrier must charge everyone for air transportation 
at the rates specified in its published tariffs, and no air carrier is per- 
mitted to make any rebate on fares or extend special privileges to 
anyone. Section 403(b) reads as follows: 


OBSERVANCE OF Tarirrs; ResaTING PROHIBITED 


(b) No air carrier or foreign air carrier shall charge or 
demand or collect or receive a greater or less or different 
compensation for air transportation, or for any service in 
connection therewith, than the rates, fares, and charges 
specified in its currently effective tariffs; and no air carrier 
or foreign air carrier shall, in any manner or by any device, 
directly or indirectly, or through any agent or broker, or 
otherwise, refund or remit any portion of the rates, fares, or 
charges so specified, or extend to any person any privileges 
or facilities, with respect to matters required by the Board to 
be specified in such tariffs, except those specified therein. 
Nothing in this Act shall prohibit such air carriers or foreign 
air carriers, under such terms and conditions as the Board 
may prescribe, from issuing or interchanging tickets or passes 
for free or reduced-rate transportation to their directors, 
officers, and employees and their immediate families; wit- 
nesses and attorneys attending any legal investigation in 
which any such air carrier is interested; persons injured in 
aircraft accidents and physicians and nurses attending such 
persons; and any person or property with the object of pro- | 
viding relief in cases of general epidemic, pestilence, or other 
calamitous visitation; and, in the case of overseas or foreign 
air transportation, to such other persons and under such 
other circumstances as the Board may by regulations pre- 
scribe. Any air carrier or foreign air carrier, under such 
terms and conditions as the Board may prescribe, may grant 
reduced-rate transportation to ministers of religion on a 
space-available basis. 
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Board’s interpretation of law 


The Civil Aeronautics Board, in interpreting section 403(b), has held 
that free or reduced-rate transportation is permissible in the following 
cases: 

1. Directors, officers, and employees of air carriers or foreign air 
carriers, 

2. Immediate families of directors, officers, and employees of gir 
carriers or foreign air carriers. 

3. Witnesses and attorneys attending any legal investigation jp 
which any such air carrier is interested. 

4. Persons injured in aircraft accidents. 

5. Physicians and nurses attending persons injured in aircraft 
accidents. 

6. Any person or property with the object of providing relief in 
cases of general epidemic, pestilence, or other calamitous visitation, 

7. In the case of overseas or foreign air transportation, such other 
persons and under such other circumstances as the Board may 
prescribe. 

8. Ministers of religion—limited to reduced rates on a space 
available basis. 


Restrictions placed on pass privileges 


The problem which this legislation is intended to meet came 
about following an interpretation made June 30, 1953, by the Civil 
Aeronautics Board severely restricting the categories of persons eligible 
under section 403(b) for free or reduced-rate transportation. Many 
of the carriers and employee groups found this ruling to be unduly 
narrow in its construction, and requested the Board to reconsider, 
In 1957, the Board reaffirmed its 1953 interpretation. In an October 
18, 1957, letter to the carriers, the Board defined those persons who 
could be included in the term ‘immediate families” for purposes of 
granting free or reduced-rate transportation as follows: 


(a) to spouse and minor children, including minor children 
who receive the benefits of adoption; 

(6) to immediate household, including persons perma- 
nently residing at the residence without the necessity of pay- 
ment for board and room and on terms of approximate 
equality with the persons above-named; and 

(c) for the purpose of traveling with any person above- 
named, to such persons as are employed or retained to live 
in the household, having care of, or authority over, or being 
on terms of approximate equality with such a person, to 
tutor, nurse, supervise, attend, or be a companion to such a 
person. 


Groups specifically excluded 
In addition, the Board specifically excluded the following classes of 
persons from eligibility: 
(1) Executives, members or employees of the advertising agency 
retained by an air carrier. 
(2) Physicians retained by an air carrier and who have their 
own practices. 
(3) Attorneys, members, or employees of a firm of attorneys 
retained by an air carrier. 
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(4) .Retired employees, including pensioned employees. 

(5) Members of the immediate family of a person injured or 
killed in an accident. 

(6) The widow or minor children of a director, officer, or em- 
ployee of a carrier who has died while in the service of the carrier, 
except for a limited period which is reasonably long enough to 
permit relocation of the family. 

Subsequently, it was determined by the Board from information 
rovided by the various interested groups in response to Board 
inquiries, that the Board interpretation would prevent the carriers 
from furnishing free or reduced-rate transportation privileges to two 
categories of persons to whom a number of the carriers had historically 
granted such benefits. These were: (a) the parents of officers and 
employees, and (6) retired directors, officers and employees. 
he argument was advanced that the confusion with respect to 

these persons could have been eliminated through a realistic inter- 
retation by the Board of the words “immediate families,” and by 
Seine less restrictive with respect to retired employees. However, 
the Board feels legislation is needed to clarify the situation. There- 
fore, the Board proposed the bill, H.R. 4049, to remove any uncer- 
tainty that retired directors, officers, and employees are to be included 
among those to whom free or reduced-rate transportation may be 
granted and that parents shall be included in the definition of “im- 
mediate families” of officers and employees. 

In addition, the longstanding practice of carriers to permit free or 
reduced-rate transportation for members of immediate families of 
ersons injured or killed in aircraft accidents was eliminated by the 
oard’s interpretation of October 18, 1957. Again, since it was felt 
that clarification was necessary, the bill was written to include this 
category of persons. During subcommittee hearings on H.R. 4049, 
a question was raised concerning the adequacy of the language con- 
tained in the bill on this subject. It is believed that the committee 
amendment will better meet the varying circumstances which arise 
from such situations. 


Action suspended pending study 

After the Board had issued its letter of October 18, 1957, representa- 
tions were made by the industry that the Board’s ruling would elimi- 
nate practices of long standing which had become imbedded in the 
industry’s public and labor relations structure. Subsequently, the 
Board on February 13, 1958, suspended the effective date of its ruling 
until September 1, 1958, to give the Congress opportunity to consider 
legislation on the subject. 

On March 6, 1958, the Senate passed legislation (S. 2919, 85th Cong.) 
to authorize free or reduced-rate transportation for retired officers, 
directors, and employees, and members of their immediate families. 

Subsequently certain employee groups urged that the definition of 
the term “immediate family” be broadened to give the carriers author- 
ity to determine the meaning of the term “immediate family” for the 
purpose of granting free or reduced-rate transportation. 

Certain objections were raised to this proposal on the grounds that 
giving the carriers wide latitude to construe the words “immediate 
families’ might invite abuses. The Civil Aeronautics Board then 
agreed to extend the effective date of the ruling previously made to 
September 1, 1959, to permit further consideration, and on August 11, 
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1958, the Chairman of the Board addressed the following letter to al] 
of the airlines: 


By letter dated October 18, 1957, all air carriers were 
requested to review their rules and regulations governing 
the furnishing of free or reduced-rate air transportation and 
to conform them to the conclusions stated by the Board 
in its letters of June 30, 1953, May 25, 1956, and October 18, 
1957. 

On February 13, 1958, the Board suspended until Septem- 
ber 1, 1958, the effectiveness of its letter dated October 18, 
1957, with respect to the following four categories of persons: 

Members of the immediate families of airline 
directors, officers, and employees; 
2. Retired airline directors, officers, and employees; 
3. Members of the immediate families of persons in- 
jured or killed in aircraft accidents; and 
4. Widows and minor children of directors, officers, 
and employees who have died while in the service of the 
air carriers. 
This action was taken by the Board upon representation that 
the furnishing of free or reduced-rate air transportation to 
the above persons were practices of long standing and that 
such practices had become imbedded in the industry’s public 
and labor relations structure. The purposes of the suspen- 
sion until September 1, 1958, was to permit Congress to 
consider and act upon amendatory legislation. 

Subsequently, bills have been introduced in Congress 
which relate to certain of the above-mentioned categories. 
In addition, the Board has added to its legislative program 
and is proposing legislation which would amend section 
403 (b) of the Civil Aeronautics Act to permit free or reduced- 
rate transportation with respect to the first three categories 
set forth above. (The Board has subsequently decided that 
amendatory legislation is not required to permit the granting 
of free or reduced-rate transportation for persons in the 
fourth category.) 

It is now the Board’s understanding that the Congress 
may not have the opportunity to consider and act upon 
amendatory legislation during the time remaining before 
adjournment. Under the circumstances, the Board hereby 
extends the suspension set forth in its letter of February 13, 
1958, until September 1, 1959. 

James R. Durree, Chairman. 


Legislation in 86th Congress 


Four bills were introduced early in the 86th Congress to extend pass 
privileges to retired employees and to permit air carriers to determine 
eligibility for free or reduced-rate transportation as a member of the 

“immediate family.” These bills are: H.R. 1076, by the Honorable 
John Bell Williams; H.R. 1081, by the Honorable J. Arthur Y ounger; 
H.R. 1356, by the Honorable Harley O. Staggers; and H.R. 5576, by 
the Honorable Charles S. Gubser. 
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all In a letter to the chairman of this committee, the Chairman of the 
Civil Aeronautics Board made the following comment on H.R. 1076 
and related bills: 


While the Board endorses that part of H.R. 1076 which 
would authorize the granting of free or reduced rate trans- 
portation to retired directors, officers, and employees, we do 
not favor that part of the bill which would allow the carriers 
to construe the words “immediate families” as narrowly or 
broadly as they might desire. It is the Board’s view that 
this language is so broad that it would appear to invite differ- 
ing practices and abuses. Consequently we' cannot endorse 
H.R. 1076 in its present form. 

The Board requests the committee to give early and favor- 
able consideration to the legislation on the subject proposed 
by the Board and incorporated in H.R. 4049. 


AGENCY REPORTS 


The following agency reports were considered by the committee: 


Civiz Arronautics Boarp, 
Washington, D.C., April 30, 1959. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, Washington, D.C. 

Dear Mr. Cuatrman: This is in reply to your letter of February 
11, 1959, asking the Board for a report on H.R. 4049, a bill to amend 
the Federal Aviation Act of 1958 in order to authorize free or reduced- 
rate transportation for certain additional persons. 

H.R. 4049 is the same as the draft bill which was transmitted by the 
Board to the Congress on January 27, 1959, as a part of its legislative 

program for the 86th Congress. The Board appreciates the oppor- 
tunity afforded by the introduction of this bill to request the commit- 
tee to take favorable action on the proposed legislation. 
Presently, section 403(b) of the act permits air carriers and foreign 
air carriers, under such terms and conditions as the Civil Aeronautics 
Board may prescribe, to provide free or reduced-rate transportation 
to certain persons, including their directors, officers, and employees, 
and their immediate families, as well as persons injured in aircraft 
accidents and physicians and nurses attending such persons. The 
proposed amendment would expressly permit such transportation for 
three additional categories of persons, namely (1) directors, officers 
and employees who are retired and their immediate families, (2) the 
parents of officers and employees (whether or not living in the immedi- 
ate household), and (3) the members of the immediate family of any 
person injured or killed in an aircraft accident for the purpose of 
traveling to and returning from the place in which the accident 
occurred. 

The proposed legislation is permissive in nature. It would permit a 

carrier to be reasonably free in its discretion to offer such trans- 
ortation free, at reduced rates, or at full fares as it saw fit. The 
oard feels that enactment of the proposed legislation would be in 
the public interest. 
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The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 
Sincerely yours, 
JAMES R. Durrez, Chairman, 





Executive OFFICE OF THE PRESIDENT, 
BurREAU OF THE BupGet, 
Washington, D.C., May 4, 1959. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatiwes, Washington, D.C. 

My Dear Mr. CuarrMan: This is in reply to your letter of Feb- 
ruary 11, 1959, requesting the views of this office on H.R. 4049, a bill 
to amend the Federal Aviation Act of 1958 in order to authorize 
free or reduced-rate transportation for certain additional persons. 

This office would have no objection to the enactment of this measure, 

Sincerely yours, 
Puiturp S. Hueusgs, 
Assistant Director for Legislative Reference. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existing law made by the bill, as intro- 
duced are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


Section 403(b) or THE Freperat Aviation Act oF 1958 


TITLE IV—AIR CARRIER ECONOMIC REGULATION 


oo” a os % ° + * 
TaRiFFs oF AIR CARRIERS 


FILING OF TARIFFS REGUIRED 


Src. 403. (a) * * * 


OBSERVANCE OF TARIFFS; REBATING PROHIBITED 


(b) No air carrier or foreign air carrier shall charge or demand or 
collect or receive a greater or less or different compensation for air 
transportation, or for any service in connection therewith, than 
the rates, fares, and charges specified in its currently effective tariffs; 
and no air carrier or foreign air carrier shall, in any manner or by any 
device, directly or indirectly, or through any agent or broker, or other- 
wise, refund or remit any portion of the rates, fares, or charges so 
specified, or extend to any person any privileges or facilities, with 
respect to matters required by the Board to be specified in such 
tariffs, except those specified therein. Nothing in this Act shall 
prohibit such air carriers or foreign air carriers, under such terms and 
conditions as the Board may prescribe, from issuing or inter- 
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changing tickets or passes for free or reduced-rate transportation to 
their directors, officers, and employees [and their immediate families] 
(including retired directors, officers, and employees), the parents and 
immediate families of such officers and employees, and the immediate 
families of such directors; witnesses and attorneys attending any legal 
investigation in which any such air carrier is interested; persons injured 
jn aircraft accidents and physicians and nurses attending such per- 
sons; immediate families of persons injured or killed in aircraft accidents 
for transportation to and return from the place in which the accident 
occurred; and any person or property with the object of providing 
relief in cases of general epidemic, pestilence, or other calamitous 
visitation; and, in the case of overseas or foreign air transportation, 
to such other persons and under such other circumstances as the Board 
may by regulations prescribe. Any air carrier or foreign air carrier, 
under such terms and conditions as the Board may prescribe, may 
grant reduced-rate transportation to ministers of religion on a space- 


available basis. 
O 
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86TH CONGRESS HOUSE OF REPRESENTATIVES | REPorT 


LIFE INSURANCE COMPANY INCOME TAX ACT OF 1959 
June 9, 1959.—Ordered to Ue petted 


Mr. Mutts, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany H.R. 4245} 


The committee of conference on the disagreeing votes of the two 
Houses on the amendments of the Senate to the bill (H.R. 4245) 
relating to the taxation of the income of life insurance companies, 
having met, after full and free conference, have agreed to recommend 
and do recommend to their respective Houses as follows: 

That the Senate recede from its amendment numbered 10. 

That the House recede from its disagreement to the amendments of 
the Senate numbered 1, 2, 3, 4, 7, 8, 9, 15, 16, 17, 18, 19, 21, 24, 25, 28, 
29, 30, 31, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50%, 
51, 52, 53, 55, 56, 57, 58, and 59 and agree to the same. 

Amendment numbered 5: 

That the House recede from its disagreement to the amendment 
of the Senate numbered 5, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

“(g) VARIABLE ANNUITIES.— 

“(1) In GeneRAL.—For purposes of this part, an annuity con- 
tract includes a contract which provides for the payment of a variable 
annuity computed on the basis of recognized mortality tables and 
the investment experience of the company issuing the contract. 

““(2) ADJUSTED RESERVES RATE; ASSUMED RATE.—For purposes 
of this part— 

““(A) the adjusted reserves rate for any taxable year with 
respect to annuity contracts described in paragraph (1), and 
“(B) the rate of interest assumed by the taxpayer for any 
taxable year in calculating the reserve on any such contract, 
shall be a rate equal to the current earnings rate determined under 
paragraph (8). 


* 
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“(3) CuRRENT EARNINGS RATE.—For purposes of this part, the 
current earnings rate for any taxable year unth respect to annuity 
contracts described in paragraph (1) 1s the current earnings rate 
determined under section 805(b)(2) with respect to such contracts, 
reduced by the percentage obtained by dividing— 

“‘(A) the amount of the actuarial margin charge on all annuity 
contracts described in paragraph (1) issued by the taxpayer, by 
“(B) the mean of the reserves for such contracts. 

““(4) INCREASES AND DECREASES IN RESERVES.—For purposes 
A subsections (a) and (6) of section 810, the sum of the items 

escribed in section 810(c) taken into account as of the close of the 
taxable year shall, under regulations prescribed by the Secretary or 
his delegate, be adjusted— 

(A) by subtracting therefrom an amount equal to the sum 
of the amounts added from time to time (for the taxable year) to 
the reserves for annuity contracts described in paragraph (1) 
by reason of appreciation in value of assets (whether or not the 
assets have been disposed of), and 

“(B) by adding thereto an amount equal to the sum of the 
amounts subtracted from time to time (for the taxable year) from 
such reserves by reason of depreciation in value of assets 
(whether or not the assets have been disposed of). 

““(5) CoMPANIES ISSUING VARIABLE ANNUITIES AND OTHER CON- 
rracts.—In the case of a life insurance company which issues both 
annuity contracts described in paragraph (1) and other contracts, 
under regulations prescribed by the Secretary or his delegate— 

(A) the policy and other contract liability requirements shall 
be considered to be the sum of— 

“‘(t) the policy and other contract liability requirements 
computed by reference to the items which relate to annuity 
contracts described in paragraph (1), and 

““(4i) the policy and other contract liability requirements 
computed by excluding the items taken into account wnder 
clause (i); and 

“(B) such additional separate computations, with respect to 
such annuity contracts and such other contracts, shall be made 
as may be necessary to carry out the purposes of this subsection 
and this part. 

“(6) Terminarion.—Paragraphs (1), (2), (8), (4), and (6) 
shall not apply with respect to any taxable year beginning after 
December 31, 1962. 

And the Senate agree to the same. 


Amendment numbered 6: 


That the House recede from its disagreement to the amendment of 
fhe Senate numbered 6, and agree to the same with an amendment as 
ollows: 

On page 3 of the Senate engrossed amendments, line 22, strike out 
“policyholders’ ” and insert policyholders; and the Senate agree to the 
same. 
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Amendment numbered 11: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 11, and agree to the same with the following 
amendments: 

- On page 5 of the Senate engrossed amendments, in the fifth line 
from the bottom of the page, strike out “investment yield.” and 
insert the following: 
investment yield; except that if the policy and other contract liability 
requirements exceed the investment yield, then the policyholders’ 
share of any item shall be 100 percent. 

On page 6 of the Senate engrossed amendments, line 14, after “245” 
insert the following: (as modified by paragraph.(6)) 

On page 7 of the Senate engrossed amendments, after line 10, insert 
the following: 

‘‘(§) APPLICATION OF sEcTION 246(b).—In applying section 
246(b) (relating to limitation on aggregate amount ai deductions for 
dwidends recewed) for purposes of this subsection, the limit on the 
aggregate amount of the deductions allowed by sections 243(a), 244, 
and 245 shall be 85 percent of the taxable investment income com- 
puted without regard to the deductions allowed by such sections. 

On page 7 of the Senate engrossed amendments, line 11, strike out 
“(5)” and insert (6) 

On page 7 of the Senate engrossed amendments, line 21, after “245” 
insert (as modified by paragraph (4)) 

On page 9 of the Senate engrossed amendments, line 13, strike out 
“05(b)(3)” and insert 805(b) (4) 

On page 9 of the Senate engrossed amendments, line 22, strike out 
"805(b)(3)”’ and insert 805(6) (4) 

On page 12 of the Senate engrossed amendments, line 9, strike out 
“average earnings rate” and insert adjusted reserves rate 

On page 12 of the Senate engrossed amendments, strike out line 14 
and insert the following: 

“(b) Apsusrep Reserves Rare anv Earnines Rares.— 

(1) ADJUSTED RESERVES RATE.—For purposes of this part, the 

adjusted reserves rate for any taxable year is the average earnings 

rate or, if lower, the current earnings rate. 

On page 12 of the Senate engrossed amendments, line 15, strike out 
“(1)” and insert (2) 

On page 12 of the Senate engrossed amendments, line 22, strike out 
“(2)” and insert (3) 

On page 13 of the Senate engrossed amendments, line 10, after 
“1958)” insert and section 381(c) (22) 

On page 13 of the Senate engrossed amendments, line 16, strike out 
“(3)” and insert (4) 

On page 14 of the Senate engrossed amendments, line 18, strike out 
“average earnings rate” and insert adjusted reserves rate . 

And the Senate agree to the same. 
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Amendment numbered 12: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 12, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend. 
ment insert the following: 

“SEC. 809. IN GENERAL. 

“(a) Exctusion or SHare or Investmenr Yietp Ser ASIvDE For 
PoLicYHOLDERS.— 

“(1) Amount.—The share of each and every item of investment 
yield (including tax-exempt interest, partially tax-exempt interest, and 
dividends received) of any life insurance company set aside for 
policyholders shall not be included in gain or loss from operations, 
For purposes of the preceding sentence, the share of any item set 
aside for policyholders shall be that percentage obtained by dividing 
the required interest by the investment yield; except that if the required 
interest exceeds the investment yield, then the share of any item set 
aside for policyholders shall be 100 percent. 

“(2) Requirep inTEREST.—For purposes of this part, the re- 
“goa interest for any taxable year is the sum of the products obtained 

y multiplying— 

(A) each rate of interest required, or assumed by the taz- 
payer, in calculating the reserves described in section 810(c), by 

““(B) the means of the amount of such reserves computed at 
that rate at the beginning and end of the taxable year. 

“(b) Gain snp Loss From Oprrarions.— 

““(1) GAIN FROM OPERATIONS DEFINED.—For purposes of this 
part, the term ‘gain from operations’ means the amount by which 
the sum of the \olinsiag exceeds the deductions provided by subsec- 
tion (d): 

““(A) the life insurance company’s share of each and every 
item of investment yield (including tax-exempt interest, partially 
tax-exempt interest, and dividends received) ; and 

“(B) the sum of the items referred to in subsection (c). 

“(2) Loss FROM OPERATIONS DEFINED.—For purposes of this 
part, the term ‘loss from operations’ means the amount by which the 
sum of the deductions provided by subsection (d) exceeds the sum of— 

“(A) the life insurance company’s share of each and every 
item of investment yield (including taz-exempt interest, par- 
tially tax-exempt interest, and dividends recewed); and 

“(B) the sum of the items referred to in subsection (c). 

““(3) LirgE INSURANCE COMPANY'S SHARE.—For purposes of this 
subpart, the life insurance company’s share of any item shall be 
that percentage which, when added to the percentage obtained under 
the second sentence of subsection (a) (1), equals 100 percent. 

‘“(4) Exceprion.—If it is established in any case that the appli- 
cation of the definition of gain from operations contained in para- 
graph (1) results in the imposition of tax on— 

(A) any interest which under section 103 is excluded from 
gross income, 

“(B) any amount of interest which under section 242 (as 
modified by section 804(a)(3)) is allowable as a deduction, or 
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“(C) any amount of dividends received which under sections 
243, 244, and 245 (as modified by subsection (d)(8)(B)) is 
allowable as a deduction, 
adjustment shall be made to the extent necessary to prevent such 
imposition. 
“(c) Gross Amount.—For purposes of subsections (b) (1) and (2), 
the following items shall be taken into account: 

(1) Premiums.—The gross amount of premiums and other 
consideration (including advance premiums, deposits, fees, assess- 
ments, and consideration in respect of assuming liabilities under 
contracts not issued by the taxpayer) on insurance and annuity 
contracts (including contracts supplementary thereto); less return 
premiums, and premiums and other consideration arising out of 
reinsurance ceded. Except in the case of amounts of premiums or 
other consideration returned to another life insurance company in 
respect of reinsurance ceded, amounts returned where the amount is 
not fixed in the contract but depends on the experience of the company 
or the discretion of the management shall not be included in return 
premiums. 

““(2) DECREASES IN CERTAIN RESERVES.—Each net decrease in 
reserves which is required by section 810 or 811(b)(2) to be taken 
into account for purposes of this paragraph. 

(3) OrHER AMOUNTS.—AIl amounts, not included in computing 
investment yield and not includible under paragraph (1) or (2), 
which under this subtitle are includible in gross income. 

Except as included in computing investment yield, there shall be excluded 
any gain from the sale or exchange of a capital asset, and any gain con- 
sidered as gain from the sale or exchange of a capital asset. 

“(d) Depucrions.—For purposes of subsections (b) (1) and (2), 
there shall be allowed the following deductions: 

“(1) DearH BENEFITS, ETC.—AIl claims and benefits accrued, 
and all losses incurred (whether or not ascertained), during the 
tazable year on insurance and annuity contracts (including contracts 
supplementary thereto). 

(2) INCREASES IN CERTAIN RESERVES.—The net increase in 
reserves which is required by section 810 to be taken into account 
for purposes of this paragraph. 

“(3) Divipenps To poticyHotpERsS.—The deduction for divi- 
dends to policyholders (determined under section 811(6)). 

““(4) OPERATIONS Loss DEDUCTION.—The operations loss deduc- 
tion (determined under section 812). 

““(5) CERTAIN NONPARTICIPATING CONTRACTS.—An amount 
equal to 10 percent of the increase for the taxable year in the reserves 
for nonparticipating contracts or (if greater) an amount equal to 3 
percent of the premiums for the taxable year (excluding that portion 
of the premiums which is allocable to annuity features) attrvbutable 
to nonparticipating contracts (other than group contracts) which are 
issued or renewed for periods of 5 years or more. For purposes 
of this paragraph, the term ‘reserves for nonparticipating contracts’ 
means such part of the life insurance reserves (excluding that portion 
of the reserves which is allocable to annuity features) as relates to 
nonparticipating contracts (other than group contracts). For pur- 
poses of this paragraph and paragraph (6), the term ‘premiums’ 
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means the net amount of the premiums and other consideration taken 
into account under subsection (c) (1). 

(6) Group LIFE, ACCIDENT, AND HEALTH INSURANCE.—An 
amount equal to 2 percent of the premiums for the taxable year attrib. 
utable to group life insurance contracts and group accident and health 
insurance contracts. The deduction under this paragraph for the 
taxable year and all preceding taxable years shall not exceed an 
amount equal to 50 percent of the premiums for the taxable year 
attributable to such contracts. 

““(7) ASSUMPTION BY ANOTHER PERSON OF LIABILITIES UNDER 
INSURANCE, ETC., conTRACTS.—The consideration (other than con 
sideration arising out of reinsurance ceded) in respect of the as- 
sumption by another person of liabilities under insurance and 
annuity contracts (including contracts supplementary thereto), 

““(8) T'AX-EXEMPT INTEREST, DIVIDENDS, ETC.— 

““(A) Lire INSURANCE COMPANY'S SHARE.—Lach of the 
following items: 

“(¢) the life insurance company’s share of interest which 
under section 103 is excluded from gross income, 

‘““(iz) the deduction for partially tax-exempt interest pro- 
vided by section 242 (as modified by section 804(a)(8)) 
computed with respect to the life insurance company’s 
share of such interest, and 

“(iit) the deductions for dividends received provided by 
sections 248, 244, and 246 (as modified by subparagraph 
(B)) computed with respect to the life insurance company’s 
share of the dividends received. 

“(B) AppLicaTion or sEcTion 246(b).—In applying see- 
tion 246(b) (relating to limitation on aggregate amount of de 
ductions for dividends received) for purposes of subparagraph 
(A) (tit), the limit on the aggregate amount of the deductions 
allowed by sections 243(a), 244, and 245 shall be 85 percent of 
the gain from operations computed without regard to— 

““(¢) the deductions provided by paragraphs (8), (6), 
and (6) of this subsection, 

“(1i) the operations loss deduction provided by section 


812, and 
““(4it) the deductions allowed by sections 243(a), 244, 
and 245 


but such list shall not apply for any taxable year for which 
there is a loss from operations. 

“(9) INVESTMENT EXPENSES, ETC.—Investment expenses to the 
extent not allowed as a deduction under section 804(c)(1) in com. 
puting investment yield, and the amount (if any) by which the sum 
of the deductions allowable under section 804(c) exceeds the gross 
investment income. 

““(10) SMALL BUSINESS DEDUCTION.—A small business deduc- 
tion in an amount equal to the amount determined under section 
804(a) (4). 

““(11) CeERTAIN MUTUALIZATION DISTRIBUTIONS.—The amount 
of distributions to shareholders made in 1958 and 1959 in acquisition 
of stock pursuant to a plan of mutualization adopted before Jan 
uary 1, 1958. 
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(12) OrneR DEpucTIONS.—Subject to the modifications provided 
by subsection (e), all other deductions allowed under this subtitle for 
purposes of computing taxable income to the extent not allowed as 
deductions in computing investment yield. 

Except as provided in paragraph (8), no amount shall be allowed as a 
deduction under this subsection in respect of dividends to policyholders. 

“(e) Mopiricarions.—The modifications referred to in subsection 
(d)(12) are as follows: 

“(1) Inreresr.—In applying section 168 (relating to deduction 
for interest), no deduction shall be allowed for interest in respect of 
items described in section 810(c). ' 

“(2) Bap prsrs.—Section 166(c) (relating to reserve for bad 
debts) shall not apply. 

“(3) CHARITABLE, ETC., CONTRIBUTIONS AND GirTs.—In apply- 
ing section 170— 

(A) the limit on the total deductions under such section pro- 
vided by the first sentence of section 170(b)(2) shall be 5 percent 
of the gain from operations computed without regard to— 

(7) the deduction provided by section 170, 

“(ii) the deductions provided by paragraphs (8), (4), 
(6), and (8) of subsection (d), and 

(iii) any operations loss carryback to the taxable year 
under section 812; and 

“(B) under regulations prescribed by the Secretary or his 
delegate, a rule similar to the rule contained in section 170(6) (8) 
shall be applied. 

“(4) AMORTIZABLE BOND PrEMIUM.—Section 171 shall not apply. 

“(5) Ner OPERATING Loss pDEDuUcTION.—The deduction for net 
operating losses provided in section 172 shall not be allowed. 

“(6) PARTIALLY TAX-EXEMPT INTEREST.—The deduction for 
partially tax-exempt interest provided by section 242 shall not be 
allowed. 

“(7) Divipenps receivev.—The deductions for dividends re- 
ceived provided by sections 243, 244, and 245 shall not be allowed. 

“(f) Limitation on Certain Depucrions.— 

(1) In aenERAL.—The amount of the deductions under para- 
graphs (3), (6), and (6) of subsection (d) shall not exceed $250,000 
plus the amount (if any) by which— 

(A) the gain from operations for the taxable year, computed 
without regard to such deductions, exceeds 

“(B) the taxable investment income for the taxable year. 

(2) APPLICATION OF LIMITATION.—The limitation provided by 
paragraph (1) shall apply first to the amount of the deduction under 
subsection (d)(6), then to the amount of the deduction under sub- 
section (d)(5), and finally to the amount of the deduction under 
subsection (d)(3). . 

“(g) Limirations on Depucrion ror Crrrain MotrvaizaTIon 
Disrrizurions.— 

“(1) DepucTION NOT TO REDUCE TAXABLE INVESTMENT IN- 
come.—The amount of the deduction under subsection (d)(11) shall 
not exceed the amount (if any) by which— 

(A) the gain from operations for the taxable year, computed 
without regard to such deduction (but after the application of 
subsection (f)), exceeds 
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“(B) the taxable investment income for the taxable year. 

‘*(2) DepucTion NOT TO REDUCE TAX BELOW 1957 LAW.—-The 
deduction under subsection (d)(11) for the taxable year shall be 
allowed only to the extent that such deduction (after the application 
of all other deductions provided by subsection (d)) does not reduce the 
amount of the tax imposed by section 802(a)(1) for such taxable year 
below the amount of tax which would have been imposed by section 
802(a) as in effect for 1957, if this part, as in effect for 1957, applied 
for such taxable year. 

““(3) APPLICATION OF SECTION 815.—That portion of any dis. 
tribution with respect to which a deduction is allowed under sub- 
section (d)(11) shall not be treated as a distribution to shareholders 
for purposes of section 815; except that in the case of any distribution 
made in 1959, such portion shall be treated as a distribution with 
respect to which a reduction is required under section 816 (e)(2)(B), 

And the Senate agree to the same. 


Amendment numbered 13: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 13, and agree to the same with the following 
amendments: 

On page 29 of the Senate engrossed amendments, lines 21 and 22, 
strike out ‘‘(reduced by the amount of the required interest for the 
taxable year)” and insert the following: (reduced by the amount of 
investment yield not included in gain or loss from operations for the 
taxable year by reason of section 809(a)(1)) 

On page 30 of the Senate engrossed amendments, lines 3 and 4, 
strike out ‘(reduced by the amount of the required interest for the 
taxable year)” and insert the following: (reduced by the amount of 
investment yield not included in gain or loss from operations for the 
taxable year by reason of section 809(a)(1)) 

And the Senate agree to the same. 


Amendment numbered 14: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 14, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

“(e) Certain Decreases IN Reserves or Votuntary Ewmptoy- 
EES’ BENEFICIARY ASSOCIATIONS.— 

““(1) DecrRrASES DUE TO VOLUNTARY LAPSES OF POLICIES 
ISSUED BEFORE JANUARY 1, 1958.—For purposes of subsections (a) 
and (b), in the case of a life insurance company which meets the 
requirements of section 501(c)(9) other than the requirement of sub- 
paragraph (B) thereof, there shall be taken into account only 11% 
percent of any decrease in the life insurance reserve on any policy 
assued before January 1, 1958, which is attributable solely to the 
voluntary lapse of such policy on or after January 1, 1958. In 
applying the preceding sentence, the decrease in the reserve for any 


policy shall be determined by reference to the amount of such reserve | 
as of the beginning of the taxable year, reduced by any amount | 
allowable as a deduction under section 809(d)(1) in respect of such 
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policy by reason of such lapse. This paragraph shall apply for 
any taxable year only if the taxpayer has made an election under 
paragraph (3) which is effective for such taxable year. 

(2) DISALLOW ANCE OF CARRYOVERS FROM PRE-1958 LOSSES FROM 
OPERATIONS.—In the case of a life insurance company to which 
paragraph (1) applies for the taxable year, section 812(b)(1) shall 
not apply with respect to any loss from operations for any taxable 
year beginning before January 1, 1958. 

“(3) Extecrion.—Paragraph (1) shall apply to any taxpayer for 
any taxable year only if the taxpayer elects, not later than the time 
prescribed by law (including extensions thereof) for filing the return 
for such taxable year, to have such paragraph apply. Such election 
shall be made in such manner as the Secretary or his delegate shall 
prescribe by regulations. Such election shall be effective for the 
taxable year for which made and for all succeeding taxable years, 
and shall not be revoked except with the consent of the Secretary or his 
delegate. 

And the Senate agree to the same. 


Amendment numbered 20: 

That the House recede from its disagreement to the amendment 
of the Senate numbered 20, and agree to the same with the following 
amendments: 

On page 32 of the Senate engrossed amendments, strike out lines 
16 to 20, inclusive, and insert the following: 


““(42t) subject to subsection (e), if the life insurance com- 
pany is a new company for the loss year, an operations 
loss carryover to each of the 3 taxable years following the 
& taxable years described in clause (11). 


On page 33 of the Senate engrossed amendments, line 8, after 
“1958)”’ insert the following: and section 381 (ce) (22) 
And the Senate agree to the same. 


Amendment numbered 22: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 22, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: (d)(8)(B); and the Senate agree to the same. 


Amendment numbered 23: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 23, and agree to the same with the following 
amendments: 

On page 33 of the Senate engrossed amendments, lines 20 and 21, 
strike out “‘(or, if section 381(c)(22) applies, any predecessor)” and 
insert the following: (or any predecessor, if section 381(c)(22) applies 
or would have applied if in effect) 

On page 33 of the Senate engrossed amendments, line 23, strike 
out ‘10-YEAR CARRYOVER” and insert 8-YEAR CARRYOVER 

And the Senate agree to the same. 
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Amendment numbered 26: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 26, and agree to the same with an amendment 
as follows: 

Omit the matter proposed to be inserted by the Senate amendment, 
and on page 37, line 10, of the House engrossed bill, strike out “sub- 
section,” and insert section,; and the Senate agree to the same. 


Amendment numbered 27: 


That the House recede from its disagreement to the amendment 
of the Senate numbered 27, and agree to the same with an amendment 
as follows: 

On page 35 of the Senate engrossed amendments, line 6, after “does 
not” insert (except for purposes of paragraph (3) and subsection 
(e)(2)(B)); and the Senate agree to the same. 


Amendment numbered 32: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 32, and agree to the same with an amendment as 
follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: (d)(8)(B); and the Senate agree to the same, 


Amendment numbered 33: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 33, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 809(d)(10); and the Senate agree to the 
same. 


Amendment numbered 47: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 47, and agree to the same with an amendment 
as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 1958, and adjusted to the beginning of the 
year of the distribution as provided in subparagraph (B) ; and the Senate 
agree to the same. 


Amendment numbered 50: 

That the House recede from its disagreement to the amendment 
of the Senate numbered 50, and agree to the same with an amend- 
ment as follows: 

In lieu of the matter proposed to be inserted by the Senate amend- 
ment insert the following: 

“(d) Gain on Transactions Occurrina Prior Tro Janvary 1, 
1959.—For purposes of this part, there shall be excluded any gain from 
the sale or exchange of a capital asset, and any gain considered as gain 
from the sale or exchange of a capital asset, resulting from sales or other 
dispositions of property prior to January 1, 1959. Any gain after 
December 31, 1958, resulting from the sale or other disposition of Bp 
erty prior to January 1, 1959, which, but for this sentence, wo 
taken into account under section 1231, shall not be taken into account 
under section 1231 for purposes of this part. 

And the Senate agree to the same. 
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Amendment numbered 54: 

That the House recede from its disagreement to the amendment of 
the Senate numbered 54, and agree to the same with an amendment 
as follows: 

On page 43 of the Senate engrossed amendments, line 17, strike 
out “805(b)(1)” and insert 805(b)(2); and the Senate agree to the 
same. 

Amendment numbered 60: 


That the House recede from its disagreement to the amendment of 
the Senate numbered 60, and agree to the same: with the following 
amendments: 

On page 51 of the Senate engrossed amendments, line 14, after 
“subchapter L” insert of chapter 1 

On page 51 of the Senate engrossed amendments, lines 20 and 21, 
after “subchapter L”’ insert of chapter 1 

And the Senate agree to the same. 

W. D. MItts, 
Atme J. Foranp, 
Cecit R. Kina, 
Ricuarp M. Simpson, 
N. M. Mason, 
Managers on the Part of the House. 


Harry F. Byrp, 

Rost. S. Kerr, 

J. ALLEN FreEar, Jr., 

JoHN J. WILLIAMS, 

FRANK CARLSON, 
Managers on the Part of the Senate. 








STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the Senate 
to the bill (H.R. 4245) relating to the taxation of the income of life 
insurance companies, submit the followi ing statement in explanation 
of the effect of the action agreed upon by the conferees and recom- 
mended in the accompanying conference report: 

Except as otherwise indicated, references to section numbers in 
this statement are to the sections of the Internal Revenue Code of 
1954 as amended under the House bill, the Senate amendments, or 
the conference agreement, as may be appropriate. 

Amendments Nos. 2, 7, 8, 9, 15, 16, 18, 19, 21, 22, 24, 26, 30, 31, 
32, 33, 36, 37, 38, 40, 41, 43, 45, 47, 48, 49, 52, 54, 57, and 59: These 
amendments are either technical, clarifying, or cleric al amendments, 
or amendments conforming the House bill to the substantive amend- 
ments discussed below. With respect to these amendments the House 
either recedes or recedes with amendments which are _ technical, 
clerical, clarifying, or conforming in nature. 

Amendment No. 1: Section 801(b), as amended under both the 
House bill and the Senate amendments, defines the term ‘‘life insur- 
ance reserves.”’ Except as provided in paragraphs (2) and (3) of 
such section, life insurance reserves must be required by law. Senate 
amendment No. 1 adds a new provision which exempts from this 
requirement reserves held under policies issued by certain voluntary 
employees’ beneficiary associations which would qualify for tax 
exemption under section 501(c)(9) of the 1954 Code except for the 
fact that less than 85 percent of their income consists of amounts 
collected from members and amounts contributed to such associations 
by the employers of the members for the sole purpose of meeting 
expenses and making payments of life, sick, accident, or other benefits 
to members or their dependents. 

The House recedes. 

Amendment No. 3: This amendment adds a new sentence at the 
end of section 801(b)(3) to provide that for purposes of part | of 
subchapter L of chapter 1 of the 1954 Code the rate of interest assumed 
in calculating the reserves described in 801(b)(3) (relating to reserves 
of assessment companies and associations) is deemed to be 3 percent. 

The House recedes. 

Amendment No. 4: Under both the House bill and the Senate 
amendments, certain reserves, defined as ‘deficiency reserves,”’ are 
excluded from ‘“‘life insurance reserves’ and “total reserves” as 
defined in the bill. Under the House bill only deficiency reserves on 
life insurance and annuity contracts were included within the defini- 
tion of deficiency reserves. Under Senate amendment No. 4, de- 
ficiency reserves on all insurance contracts are included within the 
definition. The Senate amendment provides that the computation 
of the amount of deficiency reserves is made with respect to individual 
contracts. The amendment makes it clear that if a reserve, a portion 
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of which meets the definition of deficiency reserves, also includes 
other amounts (such as an expense loading factor), only that portion 
of the reserve which meets the definition (that is, the excess of net 
premiums over actual premiums) is included as a deficiency reserve. 

The House recedes. 

Amendment No. 5: This amendment adds a new subsection (g), 
relating to variable annuities, to section 801. The new subsection 
(g), for which there is no corresponding provision in the House bill, 
contains the general rule that an annuity contract includes a contract 
which provides for the payment of a variable annuity that is computed 
on the basis of recognized mortality tables and the investment experi- 
ence of the company issuing the contract. -Accordingly, under the 
Senate amendment, the reserves held under such contracts constitute 
“life insurance reserves’ for the purposes of section 801(b), and a 
company issuing such contracts will qualify as a life insurance company 
if it fulfills the requirements of section 801(a). The new subsection (g) 
as contained in the Senate amendment also contained special rules 
for computing the current earnings rate, the rate of interest assumed 
by the taxpayer in calculating the reserve on a variable annuity con- 
tract, and increases and decreases in reserves. Under the Senate 
amendment, the general rule and the special rules referred to above 
shall not apply with respect to any taxable year beginning after Decem- 
ber 31, 1962. 

Under the conference agreement, the House recedes with an amend- 
ment which (in effect) retains the general rule referred to above and 
clarifies the special rules which are to apply with respect to variable 
annuity contracts. Under the conference agreement, the new sub- 
section (g)(2) provides that the adjusted reserves rate for any tax- 
able year with respect to variable annuity contracts described in 
paragraph (1) of the new subsection (g), and the rate assumed by 
the taxpayer in calculating the reserves on any such contract, shall 
be the same percentage as is prescribed under the amendment for 
the current earnings rate. 

Under the conference agreement, a specific rule is added to clarify 
the application of the new subsection (g) in the case of life insurance 
companies which issue both variable annuity contracts described in 
the amendment and other contracts. This rule (par. (5) of the new 
subsec. (g)) provides that, under regulations prescribed by the 
Secretary or his delegate— 

(1) the policy and other contract liability requirements of such 
a& —* for any taxable year are to be considered to be the 
sum of— 

(A) such requirements computed by reference to the 
items which relate to the variable annuity contracts de- 
scribed in the new subsection (g)(1), and 

(B) such requirements computed by excluding the items 
which relate to such variable annuity contracts, and 

(2) such additional separate computations (with respect to 
such annuity contracts and such other contracts) are to be made 
as may be necessary to carry out the purposes of the new sub- 
section (g) and the new part I. 

Amendment No. 6: Under both the House bill and the Senate 
amendments, one of the components of life insurance company taxable 
mcome (specified in sec. 802(b)(3), as contained in the House bill) is 
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the amount subtracted from the policyholders surplus account for the 
taxable year (as determined under the new sec. 815). (No such com. 
ponent is included in life insurance company taxable income for 1958 
under either the House bill or the Senate amendments.) Senate 
amendment No. 6 reduces the amount of tax imposed for 1959 and 
1960 with respect to this component, insofar as it relates to actual 
distributions made in 1959 or 1960, by the following percentages; 
(1) 66% percent in the case of a taxable year beginning in 
1959, and 
(2) 33% percent in the case of a taxable year beginning in 
1960. 

The House recedes with a clerical amendment. 

Amendment No. 10: Under section 802(b)(2) as contained in the 
House bill, if the gain from operations for any taxable year exceeds 
the taxable investment income, the life insurance company taxable 
income includes an amount equal to 50 percent of such excess. Under 
the Senate amendments, this rule is retained; except that under Senate 
amendment No. 10 if for 1958 the amount determined under section 
802(b)(2) (without regard to this amendment) exceeded the taxable 
investment income, the amount taken into account under section 
802(b)(2) was to be reduced by 10 percent of such excess. 

The Senate recedes. 

Amendment No. 11: This amendment strikes out of the House bill 
subpart B (relating to investment income—the so-called phase 1 tax 
base) of the new part I of subchapter L of chapter 1 of the 1954 Code 
relating to the taxation of the income of life insurance companies, and 
inserts in lieu thereof a substitute subpart B. Except as explained 
below, and except for clerical, technical, and conforming changes, the 
provisions of calenaat B under the House bill and of subpart B under 
the Senate amendment are substantially the same. 

(1) Treatment of tax-exempt interest, etc—Under the House bill the 
taxable investment income was an amount equal to the net investment 
income minus the policy and other contract liability deduction. Net 
investment income was the whole of the gross investment income 
minus (in general terms) the investment expenses, tax-exempt interest, 
the deduction for partially tax-exempt interest, the deduction for 
dividends received, and a small-business deduction. From the net 
investment income a deduction was allowed for policy and other 
contract liabilities. This deduction was adjusted so as to prevent 
including in this deduction any amount for tax-exempt interest, par- 
tially tax-exempt interest, and dividends received, which (as explained 
above) had already been allowed as a deduction. 

Under Senate amendment No. 11, the policyholders’ share of the 
investment yield (gross investment income minus investment ex- 
penses) is not included in the life insurance company’s taxable invest- 
ment income. The taxable investment income is then computed by 
determining the life insurance company’s share of investment yield 
and by subtracting from this share the life insurance company’s share 
of tax-exempt interest, of the amount of partially tax-exempt interest 
which is allowed as a deduction, and of the amount of dividends re- 
ceived which is allowed as a deduction. There is also subtracted a 
small-business deduction (discussed below in par. (2)). The poliey- 
holders’ share of any item is that percentage obtained by dividing the 
policy and other contract liability requirements by the investment 
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yield. The life insurance company’s share of any item is 100 percent 
minus the policyholders’ share of such item. 

In addition, Senate amendment No. 11 contains a provision that 
if it is established in any case that the application of the definition 
of taxable investment income results in the imposition of tax on any 
tax-exempt interest, on any amount of partially tax-exempt interest 
which is allowable as a deduction, or on any amount of dividends 
received which is allowable as a deduction, adjustment shall be made 
to prevent such imposition. 

Except for technical, clarifying, and conforming changes, the con- 
ference agreement follows that portion of Senate amendment No. 11, 
relating to the treatment of tax-exempt interest, etc., discussed above. 

(2) Small-business deduction—Under the House bill, the small- 
business deduction was an amount equal to 5 percent of the net invest- 
ment income for the taxable year (computed without regard to the 
small-business deduction), with a ceiling of $25,000. Under Senate 
amendment No. 11, the deduction is an amount equal to 10 percent 
of the investment yield for the taxable year, with a ceiling of $25,000. 
Under the conference agreement, the small-business deduction as 
contained in Senate amendment No. 11 is retained. 

(3) Life insurance reserve requirements.—Under the House bill, a 
“deduction for the investment yield on adjusted life insurance re- 
serves’ was allowed in determining the policy and other contract 
liability deduction. In determining adjusted life insurance reserves 
and the deduction for the yield on such reserves, the House bill (sec. 
805(b)(2)) provided a “deduction rate.” In general, this rate was to 
be ascertained by dividing by 2 the sum of— 

(1) the average rate of interest assumed by the taxpayer in 
calculating life insurance reserves (or, if higher, the industry 
assumed rate for the prior year), and 

(2) the investment yield rate (referred to in the Senate amend- 
ment as the “current earnings rate’’). 

However, if the investment yield rate is less than the rate determined 
under paragraph (1), the deduction rate was to be the investment 
yield rate. 

Under Senate amendment No. 11, in determining the policy and 
other contract liability requirements, an amount ascertained by 
multiplying the adjusted life insurance reserves by the “average earn- 
ings rate” is taken into account. Also, the adjusted life insurance 
reserves are ascertained by reference to the average earnings rate. 
The average earnings rate for any taxable year is the average of the 
current earnings rates for the taxable year and each of the 4 taxable 
years immediately preceding such taxable year. 

Under the conference agreement, the policy and other contract 
liability requirements, and the adjusted life insurance reserves, will 
be determined in the manner provided in Senate amendment No. 11 
unless for the taxable year the current earnings rate of the taxpayer 
is lower than its average earnings rate. For that taxpayer for that 
taxable year, the current earnings rate will be substituted for the 
average earnings rate in making the determinations described above. 

(4) Definition of pension plan reserves.—Under both the House bill 
and Senate amendment No. 11, the reserve requirements for pension 
plan reserves are, in effect, treated as being the amount of the earnings 
on such reserves. Under the House bill the term “pension plan 
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reserves” means, in effect, the reserves allocable to qualified pension 
plans. Under the Senate amendment such term includes the same 
reserves as under the House bill and, in addition, the reserves under 
contracts purchased to provide retirement annuities for their em. 
ployees by educational, charitable, religious, and other organizations 
which are described in section 501(c)(3) of the 1954 Code and are 
exempt from income tax. Under the conference agreement, the new 
provision added by Senate amendment No. 11 is retained. 

(5) Interest paid.—Under both the House bill and Senate amend. 
ment No. 11, interest paid is an item taken into account in determining 
reserve requirements. The Senate amendment is substantially the 
same as the House bill, except that the Senate amendment includes 
interest on special contingency reserves established pursuant to 
section 8(d) of the Federal amines Group Life Insurance Act of 
1954. Under the conference agreement, this new provision is retained, 

Amendment No. 12: This amendment strikes out section 809 of 
the new subpart C (relating to gain and loss from operations—the go- 
called phase 2 tax base), and substitutes a new text therefor. Except 
for clerical, technical, and conforming changes, and except as explained 
below, the provisions of section 809 as contained in the Senate amend- 
ment are (in general) the same as under the House bill. 

(1) Treatment of tax-exempt interest, etc—Senate amendment No, 
12 makes changes in section 809 to conform the section to the action 
of the Senate under Senate amendment No. 11 in allocating a portion 
of each item of investment yield (including tax-exempt interest, 

artially tax-exempt interest, and dividends received) to _policy- 
10lders and the remainder to the life insurance company. For pur 
poses of determining gain or loss from operations, the share of each 
item set aside for policyholders is determined under Senate amendment 
No. 12 by dividing the required interest by the investment yield, 
The life insurance company’s share of any item is 100 percent minus 
the percentage set aside for policyholders. 

Under the conference agreement the substance of Senate amendment 
No. 12 with respect to tax-exempt interest, etc., is retained, but with 
technical changes necessary to clarify the application of this provision 
in certain cases, such as the case of a life insurance company having 
investment expenses in excess of gross investment income. The 
clarification also applies with respect to a life insurance company 
having an investment yield less than the sum of (A) its share of tax- 
exempt interest, (B) the deduction for partially tax-exempt interest 
computed with respect to its share of such interest, (C) the deduction 
for dividends received computed with respect to its share of such 
dividends, and (D) the small-business deduction. 

(2) Deduction for certain nonparticipating contracts—Under the 
House bill, in determining the gain or loss from operations a dedue- 
tion was allowed in an amount equal to 10 percent of the increase 
for the taxable year in the reserves for certain nonparticipating con- 
tracts. Under Senate amendment No. 12, a deduction is allowed 
in an amount computed in the manner provided under the House 
bill or (if greater) an amount equal to 3 percent of the premiums 
for the taxable year (excluding that portion of the premiums which 
is allocable to annuity features) attributable to nonpartieunea 
contracts (other than group contracts) which are issued or renewe 
for periods of 5 years or more, 
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Under the conference agreement the deduction is allowed as 

vided in the Senate amendment. 

(3) Certain mutualization distributions.—Under Senate amendment 
No. 12, in computing gain or loss from operations a deduction is 
allowed equal to the amount of distributions to shareholders made in 
1958 and 1959 in acquisition of stock pursuant to a plan of mutuali- 
gation adopted before January 1, 1958 (sec. 809(d)(9) as contained 
in the amendment). Under section 809(g), as contained in the 
amendment, the deduction for these distributions may not exceed the 
amount (if any) by which— 

(A) the gain from operations for the taxable year (computed 
without regard to the deduction, but after the application of 
section 809(f), as contained in the amendment), exceeds 

(B) the taxable investment income. 

Also, the deduction is to be allowed only to the extent that it (after 
the application of all other deductions) does not reduce the tax imposed 
by section 802(a)(1) for the taxable year below the amount of tax 
which would have been imposed for such taxable year if the 1957 
law applied for such taxable year. Under the amendment, it was 
rovided that section 815(e) (relating to special rule for certain mutual- 
ations) was to apply to any distribution described above only with 
respect to so much of the amount of such distribution as was not to 
be allowable as a deduction by reason of the limitations described 
above. 

Under the conference agreement (sec. 809(d)(11)) the deduction 
contained in the Senate amendment is retained. Also, under the 
conference agreement, the limitations on the deduction are retained. 
Under the conference agreement it is provided that that portion of any 
distribution with respect to which the deduction is allowed under 
the new section 809(d)(11) shall not be treated as a distribution to 
shareholders for purposes of section 815 (relating to distributions to 
shareholders); except that, in the case of any distribution made in 
1959, such portion is to be treated as a distribution with respect to 
which a reduction is required under section 815(e)(2)(B) (relating to 
adjustment in allocation ratio for certain distributions after Decem- 
ber 31, 1958). 

(4) Limit on deductions for dividends to policyholders, nonparticipating 
contracts, and group life, accident, and health insurance.—Under the 
House bill, the deductions for dividends to policyholders (sec. 809(d) 
(3)), for increase in reserves for nonparticipating contracts (sec. 809(d) 
(6)), and for group life, accident, and health insurance (sec. 809(d)(7)) 
could not exceed the amount (if any) by which gain from operations 
(computed without regard to the deductions) exceeds taxable invest- 
ment income. Under the Senate amendment, the corresponding de- 
ductions (sec. 809(d)(3), (5), and (6)) may be taken to the extent of 
$250,000 in addition to the amount allowable under the House bill. 

The conference agreement retains this provision of the Senate 
amendment. 

Amendment No. 13: This amendment is a conforming amendment 
made necessary by that portion of Senate amendment No. 12 which 
dealt with the separation of each and every item of investment yield 
into the policyholders’ share and life insurance company’s share. 

The House recedes with amendments clarifying the application 
of this provision in the case of a life insurance company having re- 
quired interest which exceeds investment yield, 
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Amendment No. 14: This amendment adds a new provision (gee, 
810(e)), relating to decreases in reserves in the case of a life insuranee 
company which meets all requirements of section 501(c)(9) of the 
code other than those specified in subparagraph (B) thereof. Under 
this amendment, in determining whether there is a decrease in the 
reserves of such a company under section 810(a), only 11% percent of 
- decrease in life insurance reserves that is attributable to the 
voluntary lapse on or after January 1, 1958, of any policy issued before 
that date, shall be taken into account. The amendment further 
provides that its provisions are elective and, if elected, the provisions 
of the last sentence of section 802(b) (relating to the reduction, in 
certain cases, of life insurance company taxable income for 1958) as 
added by Senate amendment No. 10, and those provisions of section 
812(b)(1) which relate to the carryover of certain pre-1958 losses are 
not to apply (see Senate amendment No. 20). The election provided 
by Senate amendment No. 14 shall be effective for the taxable year 
for which made and for all succeeding taxable years unless its revoca- 
tion is consented to by the Secretary or his delegate. 

The House recedes with an amendment which (in effect) follows 
the Senate amendment, with technical and clarifying changes, and 4 
— to conform to the conference action on Senate amendment 

0. 10. 

Amendment No. 17: Section 811(b), as contained in the House bill, 
relates to the deduction for dividends to policyholders for any taxable 
year. The deduction is adjusted for amounts held at the end of the 
taxable year as reserves for dividends payable during the followi 
year, and for this purpose amounts set aside before the 16th day 
the third month of the following year are taken into account. Under 
the Senate amendments these rules are retained except that, under 
Senate amendment No. 17, in the case of a mutual savings bank havi 
a life insurance department, amounts set aside before the 16th day 
the 4th month of the following year are taken into account. 

The House recedes. 

Amendments Nos. 20 and 23: The House bill provided for an opera- 
tions loss deduction (sec. 812) for purposes of computing the gain 
from operations. This deduction was similar to the net operating 
loss deduction provided by section 172 of the 1954 Code ‘ar was to 
be computed on the basis of allowing a 3-year carryback and a 5-year 
carryforward of losses. Under the House bill losses for a taxable year 
ending before 1958 were not to be taken into account and no loss was 
to be carried to any taxable year beginning before 1958. 

Senate amendments Nos. 20 and 23 retain (in effect) the provi- 
sions of the House bill, with 2 modifications. Under the Senate 
amendments— 

(1) a loss sustained for any of the first 5 years of a new company 
may be carried forward (subject to the limitations provided by 
Senate amendment No. 23) for 10 years, and 

(2) a loss sustained for any taxable year during the period 1955, 
1956, and 1957 may (subject to reduction for the life insurance 
company taxable income for each of the other taxable years in 
the same period computed as if the new part I, as in effect for 
1958, applied to such years) be carried forward for 5 years (or 10 
years in the case of a new company) from the loss year. 

Under Senate amendment No. 23, a life insurance company is 
new company for any taxable year only if such taxable year begiil 
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not more than 5 years after the first day on which it (or, if section 
381(c)(22) applies, any predecessor) was authorized to do business as 
an insurance company. Under the amendment, a company does not 
qualify for the 10-year carryover of a loss if (for the loss year) it is a 
nonqualified corporation (as defined in sec. 812(e)(2)(B), as contained 
in the amendment). Also, if at any time during a taxable year after 
the loss year the company is a nonqualified corporation, then the 10- 
ear carryover provision will cease to apply, with respect to that loss, 
or that taxable year and all subsequent taxable years. For example, 
ifa company which qualifies as a new company for a loss year becomes 
a nonqualified corporation during the seventh taxable year following 
the loss year, the loss for such loss year may not be carried to the 
seventh or any subsequent taxable year. 

Under the conference agreement, the House recedes on Senate 
amendment No. 20 with an amendment which provides that a loss 
sustained for any of the first 5 years of a new company may be carried 
forward for 8 years from the loss year. With respect to Senate amend- 
ment No. 23, the House recedes with a technical amendment and an 
amendment conforming to the conference action on Senate amend- 
ment No. 20. 

Amendments Nos. 25, 28, 29, 34, and 46: Section 815, as added 
by the House bill, provided that each stock life insurance company 
shall establish and maintain a shareholders surplus account and a 
policyholders surplus account effective as of January 1, 1959. These 
accounts are a part of the procedure established by the House bill 
for determining the so-called phase 3 tax base. Subtractions from 
these accounts are made, as provided by the House bill, in respect of 
distributions to shareholders. After the shareholders surplus account 
has been reduced to zero for any taxable year by reason of distribu- 
tions to shareholders, amounts subtracted from the policyholders 
surplus account, as provided in the new section, by reason of such 
distributions are added to life insurance company taxable income under 
section 802(b) (3). 

Under Senate amendments Nos. 28 and 29, the shareholders surplus 
account is to be established as of January 1, 1958. Senate amend- 
ments Nos. 25 and 46 provide that the rules contained in the House 
bill for determining the amounts subtracted from the shareholders 
and policyholders surplus accounts in respect of distributions shall 
apply only in the case of distributions made after December 31, 1958. 

owever, Senate amendment No. 34 provides that the amount of 
distributions to shareholders made in 1958 shall be subtracted from 
the shareholders surplus account (to the extent thereof). 

The House recedes. 

Amendment No. 27: This amendment provides an additional 
exception to the definition of the term “distribution” for purposes 
of determining the portion of the tax base attributable to distributions 
to shareholders. The amendment provides that the term ‘‘distribu- 
tion” does not include any distribution in redemption of stock issued 
before 1958, where such stock, at all times on and after the date of its 
issue and on and before the date of its redemption, is limited as to the 
the amount of dividends payable and is callable (at the option of the 
issuer) at a price not in excess of 105 percent of the sum of its issue 
price plus the amount of contribution to surplus (if any) made by the 
original purchaser at the time of his purchase. 
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The House recedes with a technical amendment. 

Amendment No. 35: Under both the House bill and Senate amend. 
ment No. 35, an addition is made to the policyholders surplus account 
for any taxable year beginning after December 31, 1958, of an amount 
equal to 50 percent of the amount by which the gain from operations 
exceeds the taxable investment income. Senate amendment No. 35 
further provides for the addition of the following two amounts to the 
policyholders surplus account for any taxable year beginning after 
December 31, 1958: 

(1) The 10 percent or 3 percent deduction for certain nonpar- 
ticipating contracts provided by section 809(d)(5), as limited by 
section 809(f), and 

(2) The 2 percent deduction for group life and group accident 
and health insurance contracts provided by section 809(d) (6), as 
limited by section 809(f). 

The House recedes. 

Amendment No. 39: Section 815(d)(2), as contained in the House 
bill, provided special rules pertaining to a taxpayer which ceases to 
be a life insurance company. Under the House bill, if for any taxable 
year the taxpayer was not a life insurance company the amount taken 
into account under section 802(b)(3) for the preceding taxable year 
was to be increased by the entire balance remaining in the policy- 
holders account as of the close of the preceding taxable year. This 
rule was subject to the exception for certain successor life insurance 
companies provided in section 381(c) (22). 

Senate amendment No. 39 provides instead that if for any taxable 
year the taxpayer is not an insurance company, or if for any 2 sue- 
cessive taxable years the taxpayer is not a life insurance company, 
the amount taken into account under section 802(b)(3) for the last 
preceding taxable year for which it was a life insurance company is 
to be increased (after the application of sec. 815(d)(2)(B), which is 
explained in the paragraph which follows) by the entire balance in 
the policyholders surplus account at the close of such last preceding 
taxable year. As in the case of the House bill, these rules are subject 
to the exception contained in section 381(c) (22). 

Under section 815(d)(2)(B), as contained in Senate amendment 
No. 39, distributions to shareholders during a taxable year when the 
taxpayer is an insurance company but not a life insurance company 
are to be treated as having been made on the last day of the last 
preceding taxable year for which the taxpayer was a life insurance 
company. 

The House recedes. 

Amendments Nos. 42 and 44: Under the House bill (see see. 
815(d)(4)) a limitation was placed on the amount in the policyholders 
surplus account. If the amount in such account at the end of any 
taxable year exceeded whichever of the following is the larger: 

(1) 25 percent of life insurance reserves, or 

(2) 60 percent of the net amount of the premiums and other 
consideration taken into account for the taxable year under sec- 
tion 809(c)(1), 

then such excess was to be treated as subtracted from the policyholders 
surplus account for such taxable year. Under Senate amendments 
Nos. 42 and 44, the 25 percent figure in paragraph (1) above is reduced 
to 15 percent, the 60 percent figure in paragraph (2) above is reduced 
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to 50 percent, and an alternative limit is added. Under this alter- 
pative limit an amount which would be treated as subtracted from 
the policyholders oe account under the revised percentage figures 
explained above will be so treated only to the extent that the amount 
jn the policyholders surplus account at the end of the taxable year 
exceeds 25 percent of the amount by which the life insurance reserves 
at the end of the taxable year exceed the life insurance reserves at the 
end of 1958. 

The House recedes. 

Amendment No. 50: This amendment adds a new subsection (d) 
to section 817. ‘The new subsection (d) (for whith there is no corre- 
sponding provision in the House bill) provides, for purposes of the 
income tax on life insurance companies, that there shall be excluded 
any gain from the sale or exchange of a capital asset, and any gain 
considered as gain from the sale or exchange of a capital asset, resulting 
from sales or other dispositions of property prior to January 1, 1959. 
Thus, in computing the capita! gas tax under section 802(a)(2), as 
contained in the House bill, any gain from the sale of a capital asset 
consummated before 1959 would not be taken into account (e.g., 
where installments are received after 1958). Also, such gains would 
not be taken into account in determining the excess of the short-term 
capital gain over the net long-term capital loss for purposes of com- 
puting investment yield. 

The House recedes with a technical amendment making it clear that 
in applying section 1231 of the 1954 Code (relating to property used in 
the trade or business and involuntary conversions) such gains are not 
to be taken into account. 

Amendment No. 50%: This amendment adds a new subsection (e), 
relating to certain reinsurance transactions in 1958, to section 817. 
Under the new subsection (e), for which there is no corresponding 

rovision in the House bill, the reinsurance in a single transaction, or 
in a series of related transactions, occurring in 1958, by a life insurance 
company of all of its insurance contracts of a particular type (through 
the assumption by another company or companies of all liabilities 
under such contracts) is to be treated as the sale of a capital asset. 

The House recedes. For any taxable year beginning after Decem- 
ber 31, 1958, the determination as to whether the reinsurance or sale 
of a group of contracts where the reinsurer assumes all liabilities under 
such contracts shall be treated as a sale of a capital asset shall be made 
as if the new subsection (e) had not been enacted. 

Amendment No. 51: Section 818(c) as contained in the House bill 
provided an election with respect to the amount taken into account 
as life insurance reserves in the case of contracts for which such reserves 
are computed on a preliminary term basis. Under the House bill, 
the taxpayer could adopt the exact revaluation basis or an approxi- 
mate revaluation basis, but the basis so adopted had to be adhered to 
for all subsequent taxable years, unless a change in the basis of 
computing such reserves was approved by the Secretary or his delegate. 
Senate amendment No. 51 provides that if, pursuant to an election 
made for a taxable year beginning in 1958, the basis adopted is the 
approximate revaluation basis, then the taxpayer may change, without 
the consent of the Secretary or his delegate, to the exact revaluation 
basis for its first taxable year beginning after 1958. 

The House recedes, 
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Amendment No. 53: Under both the House bill and Senate amend. 
ments, a transitional rule is provided where the method of account 
required to be used in computing the taxpayer’s taxes for 1958 jg 
different from the method used in computing its taxes for 1967, 
Senate amendment No. 53 adds the following two provisions to the 
transitional rule: 

(1) section 804(b) of the 1954 code, as in effect for 1957, and 
relating to the special ceiling on the reserve and other policy 
liability deduction, shall not apply with respect to any amount 
required to be taken into account by reason of the transitional 
rule, and 

(2) the amount of the deduction ailowed by section 805 of the 
1954 code, as in effect for 1957, and relating to the special interest 
deduction, shall not be reduced by reason of any amount required 
to be taken into account by reason of the transitional rule. 

The House recedes. 

Amendment No. 55: Subsection (c) of section 819, as contained in 
the House bill, provided a rule for determining, in the case of a foreign 
life insurance company, the amount of distributions to shareholders 
for purposes of sections 815 and 802(b)(3). This rule takes into 
account the minimum figure ascertained for the taxpayer for the 
taxable year under section 819(b)(2). 

Senate amendment No. 55 provides an alternative rule (based on 
the relationship of insurance liabilities on U.S. business to the total 
insurance liabilities of the company) for determining the amount of 
distributions to shareholders. Under the amendment, the taxpayer 
may elect for each taxable year which of the two rules will apply, 

The House recedes. 

Amendment No. 56: This amendment, for which there is no corre- 
sponding provision in the House bill, adds a new section 820 which 
provides an optional treatment for policies reinsured under modified 
coinsurance contracts. Subsection (a) of the new section 820 con- 
tains a general rule providing that insurance and annuity policies re- 
insured under a modified coinsurance contract (as defined in subsee, 
(b) of the new sec. 820) will, in general, be treated as if they were 
reinsured under a conventional coinsurance contract. 

This optional treatment applies with respect to any policy reinsured 
under a modified coinsurance contract only if the reinsured company 
and the reinsurer company consent to such treatment for all policies 
reinsured under the modified coinsurance contract and consent to the 
application of the special rules set forth in subsection (c) of the new 
section 820 and the special rules prescribed by the Secretary of the 
Treasury or his delegate under the authority contained in such 
subsection. 

Subsection (c) of the new section 820 sets forth special rules for the 
application of the general rule contained in subsection (a)(1) of the 
new section. In general, these rules provide that the income (includ- 
ing capital gains), reserves and assets, expenses, and policyholders 
dividends attributable to the portion of a policy reinsured under 4 
modified coinsurance contract will be treated as the income, etc., of 
the reinsurer company, rather than of the reinsured company. The 
Secretary of the Treasury or his delegate is authorized to prescribe 
additional special rules, 

The House recedes, 
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Amendment No. 58: This amendment, for which there is no 
corresponding provision in the House bill, amends section 6501(c) of 
the 1954 Code to extend the period during which the tax resulting 
from certain distributions, or from the termination as a life insurance 
company or as an insurance company, may be assessed. Under the 
amendment such period is not to expire before the expiration of the 
applicable 3-year period provided in the amendment. 

he House recedes. 

Amendment No. 60: This amendment adds a new subsection (i) to 
section 3 of the House bill. The new subsection (i) provides for the 
filing of income tax returns by life insurance companies, with respect 
to heir 1958 income tax liabilities, on or before September 15, 1959 
(in lieu of on or before March 15, 1959, as required by sec. 6072(b) 
of the 1954 Code). The returns made pursuant to the new subsection 
() are to constitute the returns for 1958 for all purposes of the 1954 

ode. Under this amendment, all payments of tax made by life 
insurance companies prior to September 15, 1959, with respect to 
their 1958 income tax liabilities shall (to the extent such payments 
have not been credited or refunded) be deemed to be payments made 
on that date. Accordingly, no interest shall be payable on any 
underpayment or overpayment of 1958 income tax liabilities prior to 
that date. This amendment further provides that the full amount 
of any remaining 1958 income tax shall become due and payable on 
September 15, 1959. 

he House recedes with clerical amendments. 
W. D. Mi1s, 
Aime J. Foranp, 
Ceci R. Kina, 
Ricuarp M. Simpson, 
N. M. Mason, 
Managers on the Part of the House. 
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